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Current Topics. 
The Law of Property (Amendment) Bill. 


THE New Fill to amend the Law of Property Statutes was 
read a second time in the House of Lords on Tuesday. Its 
object is to amend the new Acts where experience has already 
shown this to be necessary. Only the more urgent matters 
have been dealt with. 


The Bill as introduced is a comparatively short one, con- | 


sisting only of seven sections and a schedule. . It is intended 
to be construed as one with all the new Statutes, this of course 
with the object of making repetition of definitions, etc., 
unnecessary. The most important matters dealt with are : 
(i) the position of an estate owner holding land subject to 
a prior family charge; (ii) apportionment of conditions 
on severance; (iii) meaning of “trust corporation”; and 
(iv) the date of effective registration of a land charge under 
the Land Charges Act, 1925, and the institution of priority 
notices to be resorted to by persons intending to make an 
application for the registration of a contemplated land charge. 
This last provision is designed to facilitate the smooth working 
in practice of the enactments dealing with the registration 
of land charges. Some score of minor amendments are 
contained in the schedule. 

As most of the provisions are really explanatory it is pro- 
posed to give them retrospective effect. 

There is one most important practical question that ought 
to be seen to when the fee orders are reconsidered, but is 
outside the scope of the Bill: it is the question of Land 
Registry and local authorities’ fees under the Land Charges 
Act. Thereisa general complaint—and in our opinion it is 
justified—that the expense which has to be incurred in 
obtaining official certificates of search is far too great. This is 
especially true of searches affecting properties of compara- 
tively small value. Whilst the advantages of registration 
are on the whole realized, the expense thereby involved 
reacts unfavourably upon the general regard for the registration 
provisions, and may in time militate against the smooth 
working of the Land Charges Act. The fees ought therefore 
to be considerably reduced, and we trust that this amendment 
will come at an early date. 


An Important Commercial Decision. 
THE RECENT case of Rio Tinto Co. Ltd. v. Seed Shipping Co. Ltd. 
raised two important and interesting points of law concerning 


respectively the implied warranty of seaworthiness and 
deviation. 

In that case it appeared that the master had been suffering 
from indigestion and had been for some time past in a worried 
state of mind, and such was his condition at the commence 
ment and during the continuance of the voyage. The vessel 
was stranded owing to the master taking a south-south-easterly 
instead of a south-south-westerly course, and when ships came 
to the assistance of the vessel when she stranded the master 
fell unconscious on to the deck, remaining thus unconscious 
for two days, and on recovery losing all memory of the events 
that had occurred since the vessel commenced her voyage. 
In every contract for the carriage of goods by sea, a warranty 
will be implied that the ship is seaworthy (see “ Scrutton on 
Charter-parties,” 12th ed., at p. 95, and cases cited there), 
and for this purpose a vessel may be unseaworthy if the master 
thereof is incompetent or unfit to act (Tait v. Levi, 14 East 
181 ; Standard Oil Co. of New York v. Clan Line Steamship 
Ltd, 1924, A.C. 100). Mr. Justice Rocur, however, in the 
above case, refused on the facts to hold‘that the master was 
unfit, sinc» notwithstanding his condition, evidence was given 
by medical experts that, in the absence of anything to indicate 
the contrary he would have been conside red as fit to take 
command of the vessel. 

The other point raised in the above case appears, however, 
to be of move interest and difficulty, viz., whether there can 
be a deviation in law where the master goes out of hi 
by mistake or ignorance. Deviation has in fact been defined 
as the voluntary substitution of one voyage for another (cf. 
Lavab:e v. Wilson, 1 Douglas 284), but as Mr. Justice Rocur 
pointed out in Rio Tinto Co. Ltd. v. Seed Shipping Co. LAd., 
supra, “ the essence of deviation is the voluntary substitution 
of another voyage for the contract voyage. A mere departure 
from or failure to follow properly, the contract route is not 
necessarily a deviation,” and from Mr. Justice Rov HE'S 
judgment it would appear that in order to constitute a deviation 
there must be an intention to leave the contract route. Inthe 
case in question Mr. Justice Rocue found, as a fact, that the 
master never intended to leave the contract route, and that he 
steered a different course entirely through an error he made in 
the route which he believed (by mistake) he was told to 
take, and he accordingly held that there had been no 
deviation. 

It should be observed that the 
Act, 1924, deals, inter alia, with both the implied- warranty of 


course 


Carriage of Goods by Sea 


24 
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With regard to the former, the 
previous 


seaworthiness and deviation. 
Act by Art. III, r. 1 (a), does away with the 
absolute liability of the shipowne! ind provides that the 
‘carrier shall be bound to exercise due diligence to make 
the ship seaworthy.” 

With regard to the latter, the Act, by Art. LV, r. 4, 
that “ Any deviation in saving or attempting to save life or 
any reasonable deviation shall not be 


provides 


property at sea or 
deemed to be an infringement or breach of these rules or of the 
and the carrier shall not be liable for any 
This latter provision, 


contract of carriage 
loss or damage resulting therefrom 
should be noted, does not in any way deal 
d problems that are raised 


however. it 
exhaustively with all the points ar 


by Deviation 


Delay in Income Tax Appeals. 
Mr. Justice Row arr ha 
h so frequently occurs 1n 


IN rwo Tt t ca had ocea on 


to draw attention to the delay which 
bringing to trial appeals in income tax cases. In one of these 
it had taken nearly four years for the appeal to be 
The observations made by the learned judge in 
ive the impression that it was the Revenue 
but 


two cases 
disposed of 
trying this case g 
Authorities who were principally to blame in the matter 
explained that his remarks applied to 
and the income tax 
in the particular case 


ona later occasion he 
both parties, the Revenue Authorities 
payer, and that it was the latter whe 
Wa principally re ponsible 

In both Hou of Parliament 
Wednesday to Mr. Justice Row1narr’s 
Commons, the matter being raised at 
discussion was strictly limited in scope ] 
declared that as the cases to be stated varied so much in 


attention Was drawn on 
remarks. In the 
question time, the 
The Atterney-General 
importance and complexity, the imposition of a time limit 


for their signature by the Commissioners, as suggested, would 
not, in hs opinion, be practicable nor in the interest of the 
The procedure of the House of Lords 


taxpayer or the Crown 
So after Earl Russet. 


allowed of a more general discussion 
had drawn attention to Mr. Justice Row.art’s observations 
Lord oppcrtunity to 
express his general condemnation of delays 
ed him more during his judicial! 


BUCKMASTER took advantage of the 
in legal proceeding 
observing that nothing distré 
experience than the way in which litigants were harassed by 
the prolongation of their cases He went on to suggest that 
some of the delays in getting on with cas 


ment Departments were concerned were due to the prevailing 
practice of having legal officers attached to various depart 


3in which Govern 


ments instead of placing such cases in the hands of outside 
interest would be to push 
the work on more quickly. The Lord Chancellor, in reply 
expressed his concurrence with Mr. Justice Row .arr in what 
he had said and pointed out that both parties to an income tax 


solic itors of good standing whose 


appeal contributed to the delay In conclusion, he suggested 
when some of the revenue ca 


Bench to the Chancery 


that the time might come 
might be transferred from the King’s 
Division. 


Offices Regulations. 

A number of Labour Members of Parliament have backed 
an “ Office Bill,” presented by Mr. THoma 
KENNEDY. room, 
rooms, or premise 
clerical, professional, or technical duties 
in any capacity.” Thus, both barristers’ 
solicitors’ offices come under the definition, and so the whole 


Regulation 
Ofhice | 
wherein persor 


defined as “ any suite of 
are employed to perform 


wholly or in part 


chambers and 


} 


legal profession is affected. The idea underlying the Bill 
is apparently to regulate offices by statute as factories and 
workshops are regulated Whil ting that there is 
certainly room for legislation against ove 
ventilation in offices, perusal of the text of this Bill suggest 


rcrowding and under- 


that the factors of zeal and common-sense have not been 
Underground office 


applied in their proper proportions. 
(defined as those with the floor 5 feet below ground) are to 


be abolished altogether in 1930, and meanwhile to be certified 
as fit for their purpose by the local sanitary authority. it is pro 
pose {that there must be at least one sanitary convenience and 
one lavatory if persons of one sex only are employed, and two of 
each if persons of both sexes are employed, even if only one girl 
and an office boy, who, by another provision, may not be 
under sixteen. There is no provision in the Fill as to sharing 
such accommodation with other offices, though in large 
modern buildings this is almost invariably the arrangement. 
And, if the accommodation is share', an emplo er has no 
means of ensuring that the minimum of one sanitary con- 
venience and one lavatory for each fifteen persons (under the 
Fac tory Acts the number is fixed at twenty-five) is observed, 
and so, with default, not on his part, but on the part 
of the owner of another office in the same building, he may 
find that his own office is ** deemed not to be kept in conformity 
with this Act.” Certainly the Fill, if passed, would cause 
a flutter round and about Lincoln’s Inn, where, for better 
or worse, all the basements are used for offices, eminent 
King’s Counsel as well as their employees hive to go to 
distant places for sanitary accommodation, and office cleaners 
deal with the slops by emptying them down gratings in the 
road as in the days of Queen Anne. In passing it may be 
remarked that there does not seem to have been any test 
‘workplace’ within the Public Health 
Acts, though it is certainly *a place where some work is 
being perpetually or permanently do e,” and so conforms 
to the definition of CHANNELL, J., in Bennett v. Harding, 
19)0, 2 Q.B. 397, at p. 401. 


The Death of a Litigant. 

WHEN COUNSEL rose and informed the court in a recent 
action that his client, the plaintiff, had died that morning, he 
revealed a situation unusual, but, of course, well covered by 
Indeed, it has happened that both plaintiff and 
Goode, 


whether an office is a 


authority. 
defendant have died before hearing, see Sellors v. 
1892, 30 L.R. ([r.) 298, in which case, the action. being for 
debt, leave was given that it should be continued by the 
personal representatives of the plaintiff against those of the 
defendant. In the recent case the action was one for personal 
injuries, which does not survive, but the executors have 
“a totally new action” under Lord Cimpbell’s Act (the 
Fatal Accidents Act, 18.6, 9 & 10 Vict. c. 93): See Seward v. 
* Vera Cruz,” 1884, 10 A.C. 59, at p. 70, and Nusa. v. Southern 
Railway Co., 1924, 1 K.B. 223, the latter case establishing 
the interesting proposition that the breadwinner’s depend nts, 
uing under the Act, may récover beyond the limit to which he 
has bound himself by contract. The test whether an action 
survives death is, of course, the old one of actio personalis, etc,, 
but the question of special damage proved in a breach of 
promise action is hardly concluded by Quirk v. Thomas, 1916, 
| K.B. 516, the opinion of Eapy, L.J., in his judgment, being 
apparently only offer, Ordinary damages in such an action, 
however, are not payable by a defendant's executors (see 
Finlay v. Chivney, 1887, 20 Q.B.D. 494), and the principle 
applies to damages even when actually awarded against a 
co-respondent if he dies within the period allowed for payment 
(see Brydyes v. Brydqes and Wood, 1909, P. 187), and costs in a 
divorce case (Coleman v. Coleman and Simpson, 1920, r. 7). 
The law as to the right of action of and against personal 
representatives is now contained in s. 26 of the A.E.A., 1925, 
but s-s. (6) preserves rights accruing under Lord Cimpbell’s 
Act. Inthe Divorce Court cases above cited there may appear 
to be a certain amount of hardship from the fact that money 
actually found due or payable may be lost in this way. The 
co-respondent in Brydges v. Brydges and Wood, supra, com- 
mitted suicide; it is not to be supposed that he did so to 
preserve his estate for his depend nts, but the position is not 
wholly dissimilar from that of the unfortunate prisoners of old 
who suffered them elves to be pressed to death rather than 
that they should forfeit all property on conviction of felony, 


and leave their families penniless. 
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Disobedience and Scope of 
Employment. 


Tue House of Lords have delivered an important judgment 
in two Seottish workmen’s compensation appeals with 
regard to the true construction of s. 7 of the Workmen’s 
Compensation Act, 1923: Wilsons & Clyde Coal Co., Ltd. 
v. McFerrin; Kerr or McAulay & Another v. James Dunlop 
and Co., Ltd., which will be hereinafter referred to as the two 
Scottish appeals; The Times, 16th ist. 

Section 7 of the Workmen’s Compensation Act, 1923, 
provides that, “for the purposes of the principal Act, an 
accident resulting in the death or serious disablement of a 
workman shall be deemed to arise out of and in the course 
of his employment, notwithstanding that the workman was 
at the time when the accident happened acting in contra- 
vention of any statutory or other regulation applicable to 
his employment or of any orders given by or on behalf of 
his employer, or that he was acting without instructions from 
his employer, if such act was done by the workman for the 
purpose of and in connexion with his employer's trade or 
business.” It is important to note at the outset that the 
whole operation of this section is governed by the concluding 
words, viz., that the act must have been done “ for the purposes 
of and in connexion with his employer's trade or business.” 
There appears to be. moreover, some redundancy in the above 
passage in s. 7, since an act done “in connexion with”’ the 
employer’s trade or business would necessarily appear to 
be an act done “ for the purposes of ” such trade or business. 

Before dealing with s. 7 of the 1923 Act, it would be as well 
to indicate what the law was on this point prior to the passing 
of the 1923 Act. Even prior to the passing of that Act, it 
did not necessarily fol!ow that disobedience or acting contrary 
to instructions would debar the workman from claiming 
compensation under the Act. 

There is a material distinction between a_ prohibition 
which limits and a prohibition which does not so limit the 
scope of the workman’s employment, and the workman will 
be debarred from claiming compensation under the Act 
in the former though not necessarily in the latter case. 
In Barnes v. Nunnery Colliery Co., Ltd., 1912, A.C., p. 47, 
Lord Loresurn, L.C., is reported as having said: ‘ The 
question whether or not an injury by accident arose out of 
the employment is quite different from the question whether 
there has or has not been misconduct. An arbitrator has 
to ask himself, was the injury by accident caused by some- 
thing reasonably incidental to the employment .... You 
cannot deny the workman compensation on the ground only 
that he was injured through breaking rules. But if the 
thing he does imprudently or disobediently is different in 
kind from anything he was required or expected to do and 
also is put outside the range of his service by a genuine pro- 
hibition, then I should say that the accidental injury did 
not arise out of his employment.” 

Again, Lord ATKINSON refers to this distinction in these 
terms (ib.. at p. 49): “ In these cases under the Workmen’s 
Compen ation Act a distinction must, I think, always be drawn 
between the doing of a thing recklessly and negligently which 
the workman is employed to do, and the doing of a thing 
altogether outside and unconnected with his employment. 
A peril which arises from the negligent or reckless manner in 
which an employé does the work he is employed to do may well 
be held in most cases rightly to be a risk incidental to his 
employment. Not so in the other case.” The House of 
Lords accordingly held in this case that an accident caused to a 
boy employed in a colliery by riding to his place of work in a 
tub drawn by a rope contrary to instructions, instead of 
walking there, was not an accident arising out of and in the 
course of his employment. 

In Plumb v. Cobden Flour Mills Co., Ltd., 1914, A.C. 62, 
it was one of the duties of the appellant to stack bundles of 








sacks in a room in his employer's premises. In the room in 
question there was a revolving shaft, used for transmitting 
power to machines in other rooms, but this shaft was not used 
in connexion with any machine in the room in question, 
The stacking was done by hand, but the appellant, by throwing 
a rope round the shaft, improvised a means of banking up the 
sacks. A bundle of sacks was drawn too far up and stuck 
between the shafting and the ceiling, and in attempting to 
free the bundle, the appellant lost his balance and go” his arm 
entangled with the rope which was round the shafting. It 
was held that the accident did not arise out of the workman’s 
employment. In his judgment (ib., at p. 67), Lord DunEpIN 
said: “There are prohibitions which limit the sphere of 
employment and prohibition: which only deal with conduct 
within the sphere of employment. A transgression of a 
prohibition of the latter class leaves the sphere of employment 
where it was, and consequently will not prevent recovery of 
compensation. \ transgression of the former class carries 
with it the result that the man has gone out of his sphere.” 
And Lord Duneprn further pointed out (7b., at p. 66), that 
‘ There were two sorts of ways of frequent occurrence in which 
a workman might go outside the sphere of his employment 
the first when he did work which he was not engaged to 
perform and the second when he went into a territory with 
which he had nothing to do. 

It now becomes material to inquire what is the effect of 
the new provisions contained in s. 7 of the Workmen’s 
Compensation Act, 1923, and when one observes that the 
whole operation of that section is whittled down by the 
concluding words which require the Act to have been done 
“for the purposes of and in connexion with the employer's 
trade or business,” it becomes apparent that no very material 
alteration in the law has been effected thereby. Happily 
we are in a position to quote the opinion of Lord DuNEDIN 
as to the effect of the above provision. In his judgment in 
the two Scottish appeals referred to above, Lord DuNEDIN 
said: “ The result of this section (i.e., s. 7) is not doubtful. 
It does not either repeal or amend the radical provision of 
the principal Act, that the accident to entitle the workman to 
compensation must arise out of and in the course of his 
employment, but it does introduce a far-reaching though 
artificial consideration which prevents a certain class of 
evidence available to show that the accident did not arise 
out of the employment being any longer in force. Now to 
show that an accident did not arise out of the man’s employ- 
ment by means of ta')ling a prohibition which limited the scope 
of his employment was not the only way-ef showing that an 
accident did not arise out of the employment A more direct 
and simpler way when the facts allowed of it was to show 
that what the man was doing was not his employment at 
all,” in other words, that he was “ arrogating to himself 
duties which he was neither engaged nor entitled to perform.” 

Apart from the general limitation referred to above, s. 7 
of the Workmen’s Compensation Act, 1923, is further limited 
in scope since it will apply only to three sets of circumstances, 
viz.: (1) where the workman was acting in contravention 
of “any statutory or other regulation applicable to his 
employment,” as, e.g., in contravention of some regulation 
contained in the Coal Mines Act; (ii) when the workman was 
acting in contravention of “ any orders given by or on behalf 
of the employer,” which, it appears, must be such as to have 
the effect of limiting the scope of the workman’s employment ; 
(iii) where the workman was acting “ without instructions 
from his employer.” This last case was taken by Lord DunEDIN 
in the above Scottish appeals, as being meant to fit a ‘case 
where the prohibition was to be regarded as being an implied 
one, similarly limiting the scope of the workman’s employment. 

To deal with the facts in each of the above-me ntioned 
Scottish app als. In McFEeRRin’s appeal, it appeared that 
McFERRIN was engaged with another workman in blasting 
ope rations, the op rations be ing su¢ h as the y were by the 
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terms of their employm nt entitled to p rform. Each bored 
and stemmed two separate bores and gave each other warning. 
One of the shots only explo led. McFerrin, forgetting that 
there was another shot to explode, came out to examine 
whether his shot had been successful, when the other shot 
exploded and injured him. In thus coming out before an hour 
had expired, McFerrtn acted in contravention of the Explosive 
Coal Mines Order, 1922. The House of Lords held that 
McFerrin was doing an act for the purposes of and in con- 
nexion with his employer’s trade or business—since he was 
in fact authorized to perform these blasting operations—and 
that s. 7 of the Workmen’s Con nsation Act, 1923, applied, 
so that the accident was to be deemed to have arisen out of 
the employm nt notwithstanding the contravention of the 
statutory pr »vhibition. 

In McAulay's Case also tho workman was employed in 
blasting operations, but there was one important and material 
difference of fact. In the latter case the firing was being done 
by electricity, which necessitated the presence of a fireman, 
whose duties are regulated by the Coal Mines Order, 1913. 
It should be noted that by the Order, the fireman is to be in 
sole ch irge of the electrical apparatus, and he alone is to fire 
the shot, and on him alone devolves the duty, inter alia, of 
coupling the electric cable to the detonator. Now in 
McAulay’s Case, after a shot had been fired, McAULAY came 
out of his place of safety, and proceeded without any warning 
to « oupl up the electric cable to his detonator. The fireman 
at the time was moving the firing handle, which had jammed, 
backwards and forward to get rid of the jamming. The result 
was that there was an explosion immediately McAuLay 
had coupled the cable to the detonator, and McAULAY was 
futally injured. The House of Lords held that 7 did not 
apply, inasmuch as Me Autay had arrogated to himself 
duties which he was neither called upon nor permitted to 
p rform, the task of coupling the detonator with the cabk 
fulling exclusively within the province of the fireman. 

In conclusion, it might be of advantage to refer briefly 
to another recent decision—of the Court of Appeal—arising 
under s. 7 of the Act of 1923: Jones v. Tarr, 1926, 1 K.B. 25. 
There Jones was employed by TARR upon a brickwork in a 
pit JONES, who needed a hammer, sent two of his fellow- 
workmen, G and §, to fetch a hammer from a neighbouring 
pit belonging to a third person. G who was JONI s’ adopted son 
went down the pit in a bucket to fetch the hammer, but as 


h was b Ing haul | up by > became overcome by 
noxious fumes and fell out of the bucket. §S thereupon 
fetched Jones, who went down irto the pit to rescue G 
but Jones was himself overcome with the fumes. with the 


result that he lost his life. It was held by the Court of App al 
that the accident did not arise out of and in the course of 
employment, and that no compensation could be claimed, 
on the ground, inter alia, that Jones, in asking G and S to 
f-tch the hammer, and in subseqrently acting as he did, had 
st pp “d outsid: th ? sph re of his employ m nt and h id t xposed 
himself to a risk unconnected therewith 





Justices’ Jurisdiction in Matrimonial 
Causes. 


(Continued fron p. 457.) 

(iv) Cruelty here means exactly the same as cruelty for 
which the Divorce Court will give relief, Lane v. Lane, [1896,] 
P. 135; 60 J.P. 345; but there is the additional element of 
persistence required to make it cognizable by justices; and 
effect must be given to the word “ persistent”: Cornall 
v. Cornall, 1910, 74 J.P. 379. One would suppose that 
persistent cruelty was a course of cruelty continued over a 
considerable period of time, though how long and with what 
frequency, it would be difficult to say; this would be a 
matter to be considered in the light of all the circumstances 





in each case; but in Broad v. Broad, 1898, 78 L.T. Rep. 687, 
Sir F. Jeune, P., did “ not quite see why, if a man strikes 
a woman repeatedly on the same day, his conduct should 
not amount to persistent cruelty.” He added that he thought 
it would, though it was not necessary to decide the point 
expressly in that case. The case is cited, and the dictum 
acted upon as though it were settled law, instead of a son.ewhat 
hesitating expression of opinion, actually irrelevant to the 
immediate issue. A more sensible view of things was taken 
in Plowden v. Plowden, 1876, 18 W.R. 902, where it was said 
that cruelty is in its character a cumulative charge; the 
court looks for sustained harsh conduct evidencing a con- 
tinued want of self-control and a tendency to resort to violence. 
There the charges were confined to three days alone of a 
cohabitation of three years, and the legal offence of cruelty 
was held not to have been committed. 

As to what is matrimonial cruelty, a long series of cases 
decided in the Divorce Court constitutes a comprehensive 
guide. It would be out of place to consider them all here. 

Under the Summary Jurisdiction (Married Women) Act, 
1895, the persistent cruelty had to be such as caused the 
wife to leave and live separately and apart from her husband, 
and the time limit imposed by s. 11 of the Summary Juris- 
diction Act, “1848, applied; see Rowlands v. Rowlands, 
1902, 18 T.L.R. 291. The rule was to take the time limit 
as running from the date of leaving: Ellis v. Fllis [1896] P. 
251; 60 J.P. 823. 

The Summary Jurisdiction (Separation and Maintenance) 
Act, 1925, repeals the words as to causing to leave, but this, 
it is submitted, does not get rid of the time limit, which will 
now run from the date of the last act of cruelty. But acts 
of cruelty outside the six months may be given in evidence. 
There is no case expressly deciding this ; it follows from the 
doctrine of the revival of earlier matrimonial offences by 
later ones. All condonation is conditional, and the effect 
is taken off by repetition of misconduct: D’ Aquilar v. D’ Aguilar, 
1794, 1 Hagg. Ece. 781; Curtis v. Curtis, 1878, 1 Sw. and 
Tr. 192; even harsh and degrading treatment, short of 
personal violence, will serve to revive former cruelty, 1b. ; 
so will conduct causing reasonable apprehension of further 
violence: M’Keever v. M Keever, 1876, 11 I.R.Eq. 32. 

As an order can be made on the ground of persistent 
cruelty to a wife without her having to leave her husband 
on that account, the question arises whether persistent 
cruelty to a wife who is not living with her husband at all, 
would form the basis for an order. If she had left him for 
good cause, there seems little doubt that it would. But 
the question arises whether if she had left him for some reason 
which in law would not justify her in leaving, and he then, 
in resentment, beat her repeatedly, she could seek a separation 
order in a police court. Only the High Court can give a 
binding answer to this question ; it is one which ought perhaps 
to be referred by justices under s. 10 of the Summary Juris- 
diction (Married Women) Act, 1895. But it must not be 
lost sight of that to refer a case to the High Court may be 
in effect to deny justice to a poor litigant. On the other 
hand, to make an order and leave the husband to appeal, 
imposes a heavy burden on him. Justice would probably 
be best me! by entertaining the application where the wife 
had left under a misapprehension as to her position, but 
by referring to the High Court if the real merits, apart from the 
post-separation violence, were on the husband’s side. He 
could always be bound over to keep the peace to prevent a 
repetition of violence pending the hearing. The case of 
Kunski v. Kun ki, 1907, 23 T.L.R. 615, throws some light 
on this question. There a decree of separation was made on 
the ground of cruelty which occurred while husband and 
wife were living apart under a deed. 

It is to be observed that where the wife has not left because 
of the cruelty (and the same applies to neglect to maintain) 
within three months after the order is made, it ceases to have 





SRST 


a - wn oe 





——“~-—r— oo  — 











ee 





March 20, 1926 THE SOLICITORS’ JOURNAL & WEEKLY REPORTER.  [Vol. 70] 477 











effect ; it is, in any case, not enforceable while the parties 
“reside” together. Residence is presumably intended to 
mean something short of cohabitation, but this is not certain ; 
the cohabitation, the resumption of which operates as a dis- 
charge of the order under s. 2 (2), being cohabitation “ after 
living apart.” 

Grounds numbered in this article (v), (vi) and (vii) are 
particular instances of cruelty which already, to varying 
degrees, amounted to legal cruelty. It was, however, thought 
better to particularize them ; and ground (v) is entirely new 
as a ground of relief for the husband. 

Cruelty to children would, apart from the latest Act, not 
be cruelty to husband or wife as the case may be, unless it 


was done wilfully to give pain: Birch v. Birch, 1873, 42° 


L.J., P. & M. 23 ; as was said in Manning v. Manning, 1872, 
6 LR., Eq. 417, “ it is an essential element of constructive 
cruelty that the acts should be done in the presence and so 
directly shock the sensibility of the injured parent.” Now, 
whatever the effect on the parent, persistent cruelty to his or 
her children, in any circumstances, forms ground tor an 
order. The children may be the children of the marriage, or 
the children ot one of the parents by another husband or wife, 
as the case may be. It is submitted that “ children” really 
means offspring dependent upon (and usually will be children 
living with) the husband and wife concerned. Older children, 
who have arrived at years of discretion, and are not cripples 
or mentally detective, can look after themselves. 

Ground (vi) is almost covered by Foster v. Foster, [1921], 
P. 438, but that case laid down that wife as well as husband 
must know that he is suffering from venereal disease. Now, 
only the husband’s knowledge will suffice. 

One would have thought that the formal enactment of 
ground (vii) was unnecessary. It can only have been done 
out of abundant caution, for if “ wilfully depriving the wife 
of her proper position in the household, neglecting her, 
degrading her to the level of a servant, and compelling her to 
do the menial work of the house and to sleep apart trom the 
rest of the household,” is in itself legal cruelty entitling a wife 
to relief: Aubourg v. Aubourg, 1895, 72 L.T. Rep. 295, the 
last and most horrible degradation that can be inflicted upon a 
woman, the profiting by which is a criminal offence with a 
severe punishment, must d fortiori be cruelty. The shitting 
of the onus of proof on to the offending husband must be noted : 
“ Where the husband has, in the opinion of the court, been 
guilty of such conduct as was likely to result or has resulted 
in her submitting herself to prostitution, he shall, for the 
purposes ot this sub-section, be deemed to have compelled 
her so to submit herself.”” The shift of onus is reminiscent 
of the Vagrancy Act, 1898, s. 1, as amended by the Criminal 
Law Amendment Act, 1912, s. 7 (1). 

It is not necessary to discuss ground (viii) at length. The 
only new law is that the neglect to maintain need not have 
caused the wife to leave ; but to make her order effective 
she must leave within three months of its making. 

Ground (x) is added to ground (ix) by an arbitrary extension 
of the definition of “‘ habitual drunkard.” That definition 
offered only one real difficulty, i.e., whether it meant that the 
habitual drunkard must be dangerous or incapable when 
sober as well as when drunk, or whether it would include 
the case of a man safe and capable when sober but dangerous 
or incapable in his bouts ot drinking. Eaton v. Best, [1909], 
1 K.B. 632, settled the question in favour ot the wider view. 
The dangerous drugs referred to are those within the meaning 
of the Dangerous Drugs Acts, 1920 and 1923. Those Acts 
have been amended by the Dangerous Drugs Act, 1925. 

(Concluded.) 





Mr. Apsley Kennette, solicitor, who for fifty-three years 
(thirty-one years as Town Clerk), has been associated wit the 
legal and municipal work of the Rochester Corporation, will 
retire as soon as a successor has been appointed. Mr. Kennette 
—who was admitted in 1880—in addition is Secretary to the 
Education Committee and Deputy Registrar of the County 
Court. 





Bona Fide Decision of Company 
Chairman. 


In Wall v. Exchange Investment Corporation Ltd., 1926, 
1 Ch. 143, the appellant unsuccessfully took before the Court 
of Appeal a short point on the interpretation of an article of 
association, which he had unsuccessfully taken twenty-six 
years ago against different respondents before Norru, J. 
(Wall v. London and Northern Assets Corporation, 1899, 
1 Ch. 550). 

An article of association provided that “ no objection shall be 
made to the validity of any vote excepting at the meeting at 
which such vote shall be tendered . . . and every vote, whether 
given in person or by proxy, not disallowed at any . . . such 
meeting, shall be deemed valid for all purposes whatsoever.” 
An extraordinary general meeting was called to pass a resolu- 
tion for voluntary winding up. Before the meeting, the 
chairman had received certain proxies. One of these related 
to 292 shares of a person who held a power of attorney from 
his mother, the registered holder, as the administratrix of 
the late holder. At the meeting, the plaintiff objected to the 
admission of these votes on the ground that voting by proxy 
was not within the power of attorney. The chairman (who 
was a solicitor) had previously perused the document and had 
decided that the proxy was valid. Accordingly, he overruled 
the objection. By the help of the votes the resolution was 
carried and subsequently confirmed. The plaintiff moved for 
an injunction, but it was refused by Romer, J. 

The article in question was in the same terms as the article 
discussed in the 1899 case, and the objection taken was similar. 
In that case, Farwe wt, Q.C., had contended that the article 
meant that “the chairman’s admittance is final unless the 
votes are impeached” (1899, 1 Ch. 551). Norra, J., 
pointed out that the article was of limited application only ; 
it referred only to the admission of votes. “If he made a 
mistake in counting. for instance, the article would not apply ” 
( bid., p. 552). The words “deemed valid” meant “ shall 
be valid ” or “ shall be treated as valid.” 


Fraud vitiates all things, and “any fraudulent ruling 
would . . . be vacated by a competent court. If in this case 
fraud in counting votes could have been shown, the resolution 
could not stand.” The word “valid” had no contingent 
meaning. “The decision as to their validity by the person 
who presides is to be final on that point.” 


In this case, it was ingeniously contended for the appellant 
that Nortu, J., had too narrowly construed the article. The 
term “‘ deemed” (it was submitted) limited the effect and left 
the real—as opposed to the primd facie—validity of the vote 
open to review. But the Court of Appeal had no difficulty 
in agreeing with the reasoning of Nortu, J., and in holding 
that the words “ deemed to be valid” meant “ they are to 
stand and to be valid for all purposes whatsoever,” (per 
Pollock, M.R., 1926, 1 Ch., at p. 145). “ The chairman is 
to exercise his power and come to a decision whether votes 
which are in question shall be disallowed or not, if he comes 
to the decision regularly and with the limitation which 
Nort, J., pointed out, namely, that fraud is not suggested— 
it appears that the action of the chairman cannot afterwards 
be questioned,” (ibid., p. 146). 

The Master of the Rolls compares him, in this capacity, 
with an arbitrator. “ He acts in effect as if he was an arbitra- 
tor chosen by the parties concerned and whose decision is 
to bind the parties on the question whether these votes are 
to be treated as valid votes or not,” (ibid.). Acting as an 
arbitrator, then, his decision would only be impugned where 
one could impugn the award of an arbitrator—for fraud or 
misconduct. 

Warrineton, L.J., would have agreed on principle, apart 
from authority. The chairman decided “in good faith 
:1¢ after considering whether upon the construction of the 
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power of attorney it did or did not authorize the signature 
of the proxy,” (ihid., p. 147). That decision was “ final.”’ 

SarRGANT, L.J., concurred. He thought, apparently, that 
Nortn, J.’s decision in 1897 had become too settled to be 
overruled, but moreover, it was “right and founded upon 
justifiable grounds,” p. 148. He considered, olnter, an interest 
ing point which had been raised by counsel. Suppose this 
had been a case where the chairman had disallowed a vote 
would his decision then have been final? Would every 
vote disallowed have been deemed invalid? The point, 
of course, was irrelevant to the present decision. But 
Sarcant, L.J., thought that “it may well be that in the 
case where a vote has been disallowed, the shareholder .. . 
would have a right to apply to the courts.” It is submitted 
that this is the correct view, and for two reasons :- 

(1) The article in question deals in terms with votes 
* not disallowed,’ which are to be deemed valid. It does 
not deal with votes “ disallowed.” 

(2) A summary decision by a chairman to allow a vote 
isreasonable. But, “ there should not be the same summary 
and final effect given to a decision against the right of a 
shareholder to vote,” (per Sarcant, L.J., ibid.). 

It was unnecessary, on the interpretation of the article, 
for the court to consider whether the view which the chairman 
took of the power of attorney was erroneous or not. Inciden- 
tally, Warrineton, L.J., said that, having perused it, he 
thought that the chairman could reasonably hold that view, 
thid.. p. 147. For subject to fraud, mala fides, or misconduct, 
the decision of the chairman—in this particular case—was 
final and not subject to review. 








The Exercise of Statutory Powers. 


Tue Court of Appeal have made, in the case of Howard- 
Flanders v. Maldon Corporation, 1st March, a distinct extension 
of the doctrine that statutory powers must be exercised 
Section 149 of the Public Health Act, 1875, 
authorizes an urban authority to “alter” a street which is 
vested in and repairable by them. In this case, a narrow 
road down a steep hill had a paved footpath, of varying 
width but continuous, along one side. On the other side, 
at the top corner there was a paved footway for a short distance 
down the road, then cobble stones, slightly higher than the 
carriage-way, and a depression forming a gutter for the surface 
water between the cobble stones and the carriage-way, then 
about 50 feet of paved footway 2 feet 9 inches wide outside the 
plaintiff's premises, and then cobble stones and gutter. There 
was a bulge outwards in the pavement on the side opposite the 
plaintiff's premises, making the carriage-way at this point 
very narrow. The road curved slightly here, the bulge being 
on the inside of the curve. In these circumstances, the 
defendants resolved to “ alter the street” by abolishing the 
whole of the 50 feet of pavement and making up the site as 
part of the carriage way, their ground being that the projecting 
pavement constituted a danger to the carriage traffic, two 
vehicles of ordinary size being unable to pass. There was no 
suggestion that the decision was not come to in perfect good 
faith or for any other reason than the public benefit. Two 
contentions were put forward by the plaintiff. One was that 
8. 149 did not authorize the entire abolition, as distinguished 
from the mere “alteration,” of the pavement. This con- 
tention failed. That meant that the statute authorized what 
was done. There being no allegation of mala fides, or 
“ negligence ” in the carrying out of the work, one would have 
thought that the plaintiff's only remedy was compensation 
under s. 308. His Honour Judge Marcnant, SANKey and 


“ reasonably.” 


Mackrynon, JJ., and Lord Hanworth, M.R., and Scrutron 
and Sareant, L.JJ., all held, however, that the plaintiff was 
entitled to a mandatory order directing the defendants to 
replace a portion of the removed pavement. The plaintiff 











satisfied the county court judge, and his decision was no doubt 
final on this point, that he had suffered loss in three respects. 
Firstly, his egress had been rendered dangerous because 
instead of stepping from his gate on to a raised pavement, he 
now had to step on to a carriage-way. Secondly, the downhill 
vehicular traffic was likely to injure his wall. Thirdly, the 


| surface water running down the road now went against his wall, 


instead of along the gutter outside the pavement. All these 
matters, however, were the “ necessary ” consequences of the 
removal of the pavement, and that seems to us to distinguish 
the case from the watercress case (Dell v. Chesham U.D.C., 
L.R., 1921, 3 K.B. 427), in which Satrer, J., held that there 
to send polluted highway drainage 
on to the plaintifi’s beds. All that any of the three courts held 
“unnecessary ”’ was the abolition of the pavement. Of course 
the defendants could have widened the carriage-way, to the 
same extent as they did widen it, by taking off some of the 
continuous pavement and leaving some of the abolished pave- 
ment, and it was admitted that if they had done this no one 
would have been injured. But the requirement of the courts 
that the widening should be carried out in this way, seems to 
us to be substituting the judgment of the court for that of the 
highway authority in a matter which the legislature has 
entrusted to the latter’s discretion. Once assume that the 
abolition of the pavement was a work authorized by statute, 
we should have thought that the fact that this abolition 
damaged a private person merely gave that person a right to 
claim the “ compensation ” provided for by the statute which 
authorized the work. Now, however, it appears that, if a 
statutory body causes a private injury which would not have 
been caused if something else which the body did not want to 
do had been done instead, and the court thinks that that 
something else ought to have been done, an action lies. This 
is certainly an extension of our previously conceived notions 
of the exercise of statutory powers. 


was no “ necessity ” 





A Conveyancer’s Diary. 


The text of the new Law of Property (Amendment) Bill has 


now been issued. When proposing its 
The Law of Second Reading in the House of Lords on 
Property Tuesday, the Lord Chancellor explained that 
(Amendment) it was only framed to meet the more urgent 
Bill. omissions so far discovered or revealed in 


the working of the Statutes. It may be 
as well, even at this early date, to set out in more or less 
detail the amendments proposed by the new Bill, not forgetting 
of course that further amendments may be introduced in 
the course of the passage of the Bill through its remaining 
stages in the Lords and Commons. 

Clause 1.—The first clause bears the marginal 
“Conveyances of legal estates subject to certain interests.”’ 
It proposes that the 8.L.A., 1925, shall not prevent a person 
in whom a legal estate in land is vested in possession, either 
absolutely, or beneficially, or upon trust for sale, subject to 
any prior interest, from conveying or creating a legal estate 
subject to such prior interest as if the land had not been settled 
land. 

Sub-clause 2 of the first clause will have the effect of enabling 
an estate owner of land subject to such prior interest to convey 
or create in certain cases a legal estate subject to such prior 
interest as if the instrument creating such prior interest was 
not a settlement or part of a settlement. The cases in which 
it is proposed to allow this to be done are :— 

(1) Where a legal estate has been conveyed or created 
under sub-cl. (1) or under s. 16 of the S.L.A., 1925, 
subject to any prior interest. (Section 16 of the S.L.A. 
deals with the enforcement of equitable interests and powers 
against an estate owner) ; 


note : 
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(2) Where before the Ist January, 1926, land has been 
conveyed to a purchaser for value subject to any prior 
interest. 

Interest is defined in sub-cl. (3) as meaning an estate, 
interest, charge or power of charging subsisting or capable of 
arising 0: of being exercised under a settlement. 

The net effect of this proposed change will be to enable the 
following classes of persons, namely :— 

(1) Absolute owners and trustees for sale who hold land 
subject to a charge arising under a settlement ; 

(2) Mortgagees or chargees who acquire a legal estate 
or interest subject to any prior equitable charge or power 
under a settlement as provided by s. 16 of the S.L.A., 1925 ; 

(3) All persons who before 1926 acquired land subject 
to a family charge ; and 

(4) Estate owners deriving title under any of the abov 
classes ; 

to make, create or convey a legal estate—i.e., in effect to make 

title—otherwise than as tenants for life, the great advantage 

of this being that there will be no need to see that the capital 
money is paid to 8.L.A. trustees of a compound settlement 

Further where the land is settled land independently of the 

prior interest it will no longer be necessary to pay the capital 

money to the trustees of the compound settlement; it may 
instead be paid to the trustees of the subsequent settlement. 

It should be noted that it is not proposed by these changes to 

take away the powers to overreach a prior family charge given 

by the 8.L.A., 1925. Such overreaching powers are expressly 

saved in sub-cl. (2). 

It may be observed at this point that although cl. 1 
will make a definite inroad upon a fundamental principle 
underlying the new conveyancing, it will do so only in 
so far as it is necessary to mect cases involving obvious 
hardships—in particular cases of pre-1926 conveyances mad: 
subject to family charges. 

Clause 2.—The second clause of the new Bill proposes 
to add a proviso to s-s. (2) of s. 140 of the L.P°A., 1925. It 
is to the effect that where the land demised igs an agricultural 
holding, the tenant on whom notice to quit is served by th: 
person entitled to a severed part of the reversion, may, if h: 
is a tenant from year to year, at any time within twenty-eight 
days of the service of the notice to quit, serve on the persons 
entitled to the severed parts of the reversion, a notice, in 
writing, to the effect that he accepts the notice to quit as a 
notice to quit the entire holding to take effect at the expiration 
of the then current year of tenancy ; and the notice to quit 
will have effect accordingly. It will be observed that though 
not drafted in the same form this proviso will to all apparent 
purposes have the same effect as that contained in s. 27 (1) 
of the Agricultural Holdings Act, 1923. 

No length of time is prescribed for the tenant’s “‘ counter 
notice” so long as there is a notice in writing served within 
twenty-eight days of the service of the notice to quit. Th 
description of the notice to be given as a “ notice in writing,” 
seems to be redundant, having regard to cl. 7 and s. 196 (1) 
of the L.P.A., 1925. It is probably inserted ex abundant: 
cautela. An “agricultural holding” has the same meaning 
in the proviso as in the Agricultural Holdings Act, 1923. 

It seems to follow naturally from the wording of this proviso 
introduced by cl. 2 that a tenant of an agricultural holding who 
gives counter-notice will be entitled to recover compensation 
for disturbance and compensation for improvements and the 
benefit of the provisions as to the removal of fixtures, with 
respect to the whole holding, and will not be confined to com 
pensation in respect of the severed part, as to which he was 
given notice. It will be remembered that under the parallel] 
provision contained in s. 27 (1) of the Agricultural Holdings 
Act, 1923. the compensation provisions of that Act are express] 
made to apply as if the part to which the notice relates were a 
separate holding. 


‘ 





Clause 3.—The third clause contains an exhaustive definition 
of a trust corporation for the purposes of the Judicature Act, 
1925, as well as the L.P.A., S.L.A., T.A.. and the A.E.A. 
1925. It is to include “the Treasury Solicitor, the Official 
Solicitor, and any person holding any other official position 
prescribed by the Lord Chancellor and in relation to charitable, 
ecclesiastical and public trusts also includes any local or 
public authority so prescribed and any other corporation 
constituted under the laws of the United Kingdom or any 
part thereof which satisfies the Lord Chancellor that it 
undertakes the administration of any such trusts without 
remuneration or that by its constitution it is required to apply 
the Ww hole of its income for « haritabl: , ef clesi sth ] or public 
purposes, and is prohibited from distributing, directly or 
indirectly, any part thereof by way of profits an ongst any 
of its members, and is authorized by him to act in relation 
to such trusts as a trust corporation.” 

This is a most urgent and desirable amendment which we 
have already strongly advocated; see “A Conveyancer’s 
Diary,” supra, p. 338. The “ definition ”’ of a trust « orporation 
contained in s. 205 (1), xxviii, of the L.P.A., 1925. in effect 
allowed the expre ssion to be defined by rules to be made 
under the Public Trustee Act, 1906, The new rule made for 
this purpose (see supra, p. 351) and replacing r. 30 of the 
Public Trustee Rules, 1912, was narrow in the extreme and 
excluded charitable and religious institutions. 

The amendment contemplates the more satisfactory course 
of giving a statutory as well as a more extensive definition, 
and removes the objections to which we have already called 
attention. 

(To be continued.) 





Landlord and Tenant Notebook. 


OnE of my correspondents has raised some interesting 

questions arising out of s. 149 (6) of the 
Section 149 (6) L.P.A., 1925, and I shall endeavour to 
of L.P.A. : set out, as clearly as possible, my views as 
Leases for, and to the meaning of this provision. 
Determinable Section 149 (6) provides that “ any lease 
on Lives. or underlease, at a rent, or in considera- 

tion of a fine, for life or lives, or for any 
term of years determinable with life or lives, or on the marri ge 
of the lessee, or any contract therefor, made before or after the 
commencement of this Act, or created by virtue of Pt. V of 
the L.P.A., 1922 (i.e. as a result of copyhold enfranchisement), 
shall take effect as a lease, underlease or contract therefor, for 
a term of ninety years determinable after the death or marriage 
(as the case may be) of the original lessee, or of the survivor 
of the original lessees, by at least one month’s notice in writing 
given to determine the same on one of the quarter days 
applicable to the tenant y; either by the lessor or the persons 
deriving title under him, to the perso entitled to the leasehold 
interest, or if no such person is in existence by affixing the 
same to the premises, or by the lessee or other persons in whom 
the leasehold interest is vested to the lessor or the persons 
deriving tit’e under him.” 

Two types of leases are contemplated by s. 149 (6) viz. : 
(i) a lease for life or lives and (ii) a lease for a term of years, 
determinable on a life or lives, or on the marriage of the 
lessee, and the distinction between these two types is a material 
one. A lease for life has always been regarded as a freehold 
estate, and as such, but for the provision contained in s. 149 (6), 
would necessarily, under the new law, be an equitable interest, 
but s. 149 (6), converte such leases, provided that they are at a 
rent or in consideration of a fine, into leasehold interests of 
ninety years, determinable in the manner indicated therein. 
On the other hand a lease for a term of years, notwithstanding 
that it is determinable on a life or lives, has always been 
regarded as creating a leasehold interest, and the main altera- 
tion affected by s. 149 (6) is to convert such leases into leases 
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for ninety years, irrespective of the length of the term for 
which they were originally created. 

It is now necessary to consider the manner in which these 
leases will determine, and in connexion therewith, it should 
be noted, that any lesser interest o- sub-lease carved out of 
the original lease, will automatically determine on the cesser 
of such original interest on the happening of the events 
referred to in s. 149 (6). 

Both leases for lives, and for terms of years determinable 
on lives, or on the marriage of the lessee, will terminate on 
the dropping of the lives or on the marriage, provided at least 
one month’s notice in writing is given. It will be observed 
that the leases to which s. 149 (6) may apply will be (i) leases 
for the life or lives of the lessee or lessees, (ii) leases for the life or 
lives of any other person or other persons, (iii) leases determinable 
on the marriage of the lessee. The notice must be given in (i) on 
the death of the lessee, or the last surviving lessee ; in (ii) it 
may be given on the death of such third person, or the survivor 
of such third person, since proviso (c) to s. 149 (6) is to the 
effect that “if the lease, underlease, or contract therefor, is 
made determinable on the dropping of the lives of persons 
other than or besides the lessees, then the notice shall be 
CAPABLE of being served after the death of any person or of 
the survivor of any persons (whether or not including the lessees) 
on the cesser of whose life or lives the lease, underlease, or 
contract is made determinable, instead of after the death of 
the original lessee or of the survivor of the original lessees.” 
In (iii) the notice must be given on the marriage. 

The notice must be at least a month’s notice, given to 
determine on one of the quarter days applicable to the tenancy, 
but if there are no quarter days specially applicab'e to the 
tenancy, the notice may be given to determine the tenancy on 
one of the usual quarter days. 

As to the persons who are to give the notice: It may be 
given either (a) by the lessor, or persons deriving title under 
him (e.g., by conveyance, will, intestacy, etc.), or (b) by the 
lessee, or other persons in whom the leasehold interest is 
vested, that is by assignment, for example, but not, it is 
submitted, by sub-demise. [Notice by the lessee wil’, of 
course, only be possible where the term is one that is deter- 
minable on the dropping of the life of a third person, or on the 
marriage of the lessee. | 

As to whom the notice must be given: In case (a), i.e., 
where it is given by the lessor or person deriving title under 
him, the notice must be given to the lessee or to such other 
person entitled to the leasehold interest (which expression 
again, it is submitted, will include an assignee, but not a 
sub-lessee) ; but if there is no person in existence who is 
entitled to the leasehold interest, the notice may effectively 
be given by affixing the same to the premises. In case (b), 
i.e., where the lessee or other person in whom the leasehold 
interest is vested gives the notice, such notice must be given 
to the lessor or his successors in title. 

Section 149 (6) raises a difficult question as to whether the 
provisions with regard to notice contained in ss. 23 and 24 
of the Agricultural Holdings Act, 1923, are thereby affected 
in any way. Although the framers of the Acts appear to have 
overlooked these provisions in the Agricultural Holdings Act, 
1923, it is nevertheless submitted that s. 149 (6) does not 
override or affect in any way ss. 23 and 24 of the Agricultural 
Holdings Act, 1923. At any rate, there is no reference to 
these provisions in the 7th Sched. of the L.P.A., 1923, where 
the enactments repealed by that Act are set out. 


I had occasion to refer (ante, p. 216) to the effect of the decision 
of the Divisional Court in F. Braby & Co. 


Letting in Lid. v. Bedwell, The Times, 3rd December, 
Consequence 1925, as to the meaning of the expression 
of Employ- “letting in consequence of employment,” 
ment, which appears in para. (1) of s. 45 (1) of the 


1923 Rent Act. That paragraph provides 
in effect that the existence of alternative accommodation 





shall not be required as a condition for the making of an order 
for possession on any of the grounds specified in s. 4 “5” (1) 
(d) of the Act in cases where the tenant has been in the employ- 
ment of the landlord or a former landlord, and the dwelling- 
house has been let to him in consequence of that employment 
and he has ceased to be in that employment. In Braby v. 
Bedwell the Divisional Court held that the court had to be 
satisfied not only that the landlord had let the premises to the 
tenant by reason of the latter’s employment, but also that the 
tenant must have been aware that the premises were being 
let to him for that reason. There was an interesting application 
of this principle in Proprietors of Daily Telegraph v. Herbert 
Hogg, 1926, L.J., County Court Reporter, p. 8. There the 
defendant had been employed at the Daily Telegraph paper 
mills for thirty-five years, and had for long past resided ina 
house near to the works, the house being one of many houses 
built by the plaintiffs solely for their workmen. The learned 
county court judge held that the question whether the tenant 
was aware of the reason for which the premises were let to 
him was a question of fact, and from, inter alia, the admissions 
of the defendant that he had thoroughly understood the objects 
of the plaintiffs’ building scheme and the advantages accruing 
thereby to himself and to the industry as well, the learned 
judge drew the inference of fact that the defendant was aware 
of the reason and purpose for which the premises were let to 
him. 

This decision would appear to be of some importance, 
inasmuch as it goes to show that where there is a housing 
scheme for workmen, and a house forming part of the buildings 
erected in pursuance of that scheme, is let to one of such 
workmen who is aware of the existence of such a scheme, the 
presumption is raised that the workman was aware of the 
reason of the letting and this presumption, it would appear, 
is not one that may be easily rebutted. The question, of 
course, must necessarily be one of fact. 








LAW OF PROPERTY ACTS. 
Points in Practice. 


Questions from Annual Subscribers are invited and will be 
answered by an eminent Conveyancer. All questions should be 
addressed to—-The Assistant Editor and Manager, ‘‘ The Solicitors’ 
Journal,’’ 94-97, Fetter Lane, E.C.4. The name and address 
of the Subscriber must accompany all communications, which 
should be typewritten (or written) on one side of the paper only, 


and be in triplicate. 
CopyHoLps—Fre Farm Rent-CuarcGe out oF SEIGNIORY 
—Errect oF ENFRANCHISEMENT. 

202. Q. What is the position under the new Acts of the 
owner in fee of a fee farm rent issuing out of the seigniory 
of a manor, the rent having been created by grant from the 
Crown in reign of Charles II? It would seem that the security 
for the rent is by the new Acts either to be converted into a 
compensation sum by agreement, or otherwise, upon which 
there could be no distress, or to be extinguished, and in either 
case the existing remedies for recovering the rent would 
disappear. Can he compel the owner of the seigniory to 
redeem the rent under s. 191, L.P.A., 1925, before entering 
into a compensation agreement, or to join the owner of the 
fee farm rent as a party to the compensation agreement. In 
any case, what steps can be taken to assess the capital value 
of the fee farm rent, and secure payment of the redemption 
moneys when ascertained ? 

A. The exact position cannot be stated without a view of 
the grant, but, if the charge is on the seigniory as such, the 
lord’s tenants, whether freehold or copyhold, are not affected 
by it: see Rich v. Barker, 1658, Hardress, 131. Therefore 





qué copyhold it will be charged on the minerals, the lord’s 
property only (his rights therein being unaffected : see L.P.A., 
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1922, 12th Sched., para. 5), and on the demesne lands and 
wastes (the latter subject to the tenants’ rights of common), 
and on the fines and other money payments from copyhold 
and other tenants representing services and compensation for 
timber. The extinguishment of manorial incidents, so far as 
governed by ss. 138-143, is based on the Copyhold Act, 1894 : 
see 8. 138 (4) of the L.P.A., 1922. By the Copyhold Act, 
1894, s. 51, the lord or steward must, if required, make a 
statutory declaration of the lord’s title to the Board of 
Agriculture, which will disclose the existence of the fee farm 
rent, 

If the compensation is paid in a lump sum and the 
enfranchisement is by agreement with the consent of the Board 
of Agriculture under Pt. II of the Copyhold Act, 1894, then the 
compensation money may be paid to the lord under s. 138 (8) 
or 8. 139 (2) (b) of the L.P.A., 1922, but otherwise the Board of 
Agriculture must direct it to be paid into court under s. 26 (1) (a) 
of the Copyhold Act, 1894, and it will be dealt with under s. 33. 
If it takes the form of a rent-charge, the tenant may redeem: 
see 8. 139 (3) of the L.P.A., 1922, and also s. 191 of the L.P.A., 
1925. On the model of the deed in the 13th Sched. of the 
L.P.A., 1922, the owner of the fee farm rent as an incumbrancer 
should be party to the compensation agreement (see also 
s. 138 (5)', though it may be noted that in that model no 
statement is made as to the party to whom the compensation 
money is to be paid. The owner of a rent-charge which is 
charged on another has the remedies provided by s. 122 of the 
L.P.A., 1925. 

The owner of a rent-charge does not appear to have any 
initiative under s. 191 of the L.P.A., 1925, and cannot compel 
redemption. 

The position under the new Acts is a complicated one, and 
advice is not easy, but, having regard to the possibility of 
non-disclosure by the lord of the rent-charge under s. 138 (5) (ii) 
of the L.P.A., 1922, or s. 51 of the Copyhold Act, the owner of 
the fee farm rent may be recommended to give notice of his 
interest to the copyhold tenants of the manor, if this course is 
feasible, and also to the Board of Agriculture. 

LAND suBJECT TO RENT-CHARGES. 

202. Q. The opinion has been expressed that under the 
L.P.A., 1925, the estate of a landowner in fee, which is subject 
to a rent-charge (or chief rent) conferring on the rent-chargee, 
a right of re-entry on the land, whether such right of re-entry 
is absolute, or it would appear merely a right to enter and hold 
until satisfied arrears, etc., is an estate only in equity, and not 
at law, as it is not “ absolute ” within the meaning of s. 1 (1), (2) 
of the L.P.A., 1925. In view of this, can a purchaser accept 
the title of a vendor who has contracted to sell him the fee 
simple of a plot of freehold land, with a house thereon, which is 
subject to a yearly rent-charge of £12, where the deed creating 
the rent-charge reserves the following rights of entry to the 
rent-chargee :— 

(1) A right of entry and distress, on the rent being unpaid 
for twenty-one days ? 

(2) A right of entry and perception of rents and profits 
on the rent being unpaid for thirty days ? 

The property is also subject to all statutory powers and 
remedies for recovering and compelling payment of the said 
rent-charge. Must the purchaser require the vendor to 
redeem the rent-charge before completion, or what must he 
do to make sure of obtaining the legal estate in the property ? 

What would be the position if the property was leasehold 
for the residue of a term of 999 years, subject to a yearly rent 
of £60, and the lease contained a power of re-entry, if rent was 
in arrear fifteen days, and no sufficient distress and on non- 
performance of the covenants in the lease ? 

A. The opinion is given that a landowner holding subject 
only to a rent-charge has a legal estate whatever the defeasance 
clause, just as a mortgagor has a legal estate, although it 
might be described as a fee simple conditional on the mort- 
gagee refraining from the exercise of his rights under s. 88 of the 











L.P.A., 1925. It is, however, described as a fee simple 
absolute in the Act. On the above reasoning the purchaser 
in the instance given must fulfil his contract if the title is in 
order, and he has bought subject to the rent-charge, which it 
is assumed is perpetual. 

As to the supplementary question of the leasehold, the 
position does not appear to have been substantially changed 
by the new Acts. Section 65 of the Conveyancing Act, 1881, 
did not, and s. 153 of the L.P.A. does not, apply in favour of 
the leaseholder since rent is payable, and, on the other hand, 
the lessee could not redeem the freeholder under s. 45 of the 
former Act and cannot under s. 191 of the new Act: see 
sub-s. (12). 

Unpivipep SHares—So._e TrusteEE—Power To 
ApPorInt ANOTHER. 

201. Q. By settlement dated in 1919 beneficiaries conveyed 
the legal estate in land to trustees to hold for them as joint 
tenants. The trustees had power (only) with consents to sell, 
One of the trustees has died, and it is desired to appoint 
another, the power to appoint being in the beneficiaries. 
Are two documents under s. 35 of the T.A., 1925, necessary to 
carry out this appointment, one by the beneficiaries appointing 
the new trustee jointly with the surviving trustee, and the 
other in which both the surviving trustee and the beneficiaries 
would join, the former to convey the legal estate in the land 
to the new trustee and the latter to enlarge the power of sale 
into a trust for sale; or can the whole thing be done by one 
simple deed as before the Act ? 

A. The above question is not complete, for it does not state 
whether the beneficiaries were (a) tenant for life and remainders 
man, (6) joint tenants, (c) tenants in common, or (d) otherwise 
entitled. In case (a) the fee would return to the tenant for 
life by virtue of the L.P.A., Ist Sched., Pt. II, paras. 3 and 6 (e), 
and the power of sale would also become exercisable by him : 
See s. 108 (2) of the S.L.A., 1925. In case (5), s. 36 (1), and in 
case (c) the Ist Sched., Pt. IV, para. 1 (1) of the L.P.A., 1925, 
apply, and the trustee has a trust as distinct from a power of 
sale (see s. 35), and ancillary, ss. 25, 28 and 29. Case (d) will 
depend on the circumstances, but it is hard to conceive of any 
which would take it out of Pt. [V, para. 1 (1), supra. The sole 
trustee, however, cannot give a receipt for the proceeds of 
sale: see s. 14 of the T.A., 1925; and therefore another must 
be appointed under s. 36 (1) by the persons having power to 
appoint. On such appointment the property will vest either 
by express declaration under s. 40 (1) (a), or under s. 40 (1) (b) 
in both trustees, and no further deed will be necessary before 
offering the property for sale. : 

£05. Q. In the answer to Q. 186, p. 440, has consideration 
been given to the Ist Sched., Pt. IV, para. 1 (7), which would 
appear to make the charge an incumbrance affecting the 
entirety and not undivided shares, and so prevent the fee simple 
vesting in the Public Trustee ? ; 

A. The questioners are thanked for calling attention to 
para. 1 (7), and, on the first supposition made in the answer 
to Q.186, and the further assumption as to the rights of 
redemption made in the sub-paragraph, their view as to its 
operation may be accepted. The issue, however, will depend 
on the form of charge as stated, and, in the absence of con- 
veyance of each of the three shares by way of mortgage in such 
a way as to fall under para. 1 (7), the Public Trustee will 
take, subject as in the answer mentioned. 

EASEMENTS FOR SEWERS. 

206. Q. P.H.A., 1875, s. 16, L.C.A., 1925, s. 10 (1), L.P.A., 
1925, ss. 1 (2) (a), and 187 (1). Is not the combined effect 
of these enactments to require the registration as a land charge 
of an urban district council’s easements for sewers and water 
mains in private lands? Although legally created, such ease- 
ments are not appurtenant to any land, and therefore do not 
come within s. 187 of the L.P.A., 1925, the result apparently 
being that the easements are merely equitable interests (im 
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the L.C.A., 1925, referred to as ‘ equitable easements °’) 
within Class D (iii) of the last-named Act. Your opinion is 
sought as to whether the documents « reating these easements 
in Yorkshire should not be registered in the appropriate local 
deeds regi try, and if so, as to the effect of non-registration ? 

A. It is submitted that the statutory right under s. 16 of 
the P.H.A., 1875, which cin be exercised at any time and 
against any land when the statutory conditions are fulfilled, 
is an over-riding one and not subject to the L.C.A., 1925, at all. 
To test the matter, if an owner required a local authority 
to remove a sewer, on the ground that no registered easement 
existed, the authority under its power could at once co struct 
another sewer with identically the same course. The proposi 
tion that a sewer is not an “ easement’ because not appur- 
tenant to any land is open to doubt. Sewers, though under 
special statutory provisions, are part of the easement of 
drainage of the land and houses which discharge sewage into 
them, though a right of action for obstruction may be vested 
for convenience in a local authority. Thus a sewer, or the right 
to discharge sewage through a pipe, may be a legal easement 
within s. 1 (2) (a) of the L.P.A., 1925 But whether so or not 
the powers of a local authority under s. 16 of the P.H.A., 1875, 
whether latent or exercised, affect all land within their area, 
and on occasion some without, and the L.C.A., 1925, does not 
diminish this power. As to whether an over riding statutory 
right in the nature of an easement need be so strictly, see the 
judgment of Jessel, M.R., in G.W. Rly. Co. v. Swindon Railway 
Co., 1882, £2 C.D. 667, at p. 697, and of Lord Fitzgerald 
in the same case on appeal to the House of Lords, 9 A.C. 787, 
at p. 792. 

SETTLED | AND—VESTING DEED—DISREGARD OF STATUTE. 


207. Y. A, who died in 1901, by her will devised freehold 
property to the use of B (a married woman), in tail male with 
remainder in default of male issue to C. B died after the 
Ist January, 1926, without male issue, and without making a 
will, and it is unlikely that any representation will be taken 
out to her estate. No vesting deed was executed before B’s 
death and there are no surviving trustees of A’s will. What 
exactly is necessary to be done to vest the legal estate in fee 
simple in B so as to make him absolute owner of the property ? 

A. Similar propositions have been discussed in the answers 
to ]. 73, p. 958 and ). 153, p. 580, except that they 
were there hypothetical, whereas here the tenant in tail 
has died, and the resulting situation must be faced. If C (it is 
assumed the reference to B in the penultimate line of the 
question 1s a slip for C) now attempted to sell the property 
no doubt the purchaser would point out that, under paras, 3 
and 6 (r) of Pt. IL of the Ist Sched. to the L.P.A., 1925, and 
by virtue of s. 20 (1) (i) and (2) of the S.L.A., 1925, the fee 
vested in B on Ist January, 1926, and, by virtue of 6. 9 of the 
A.E.A., 1925, it has now vested in the probate judge, and 
cannot be sold by C until divested. Therefore representation 
must be taken out to her estate if he wishes to sell, even if only 
confined to this property. In the circumstances, possibly 
representation would be granted to C. 

SALE oF ReEversION—-REGISTRATION UNDER L.C.A., 1925. 

203. Y. A testator who died in the year 1887, by his will 
appointed his widow and G.M. trustees, and devised to them 
all his real estate upon trust for the widow for life, and after 
her death upon trust for his children in equal shares. G.M. is 
dead. The widow is of unsound mind, but no receiver or 
committee has been appointed. The real estate is of very small 
value, and it is desired to avoid the expense of an application 
to the court, either (1) to appoint a committee, or (2) to 
appoint new trustees of the settlement. The children are all 
of age and have, without advice, entered into a contract for 
sale of the property subject to and with an indemnity against 
the widow's life interest. Are the children, under these 
circumstances, “ persons entitled to a legal estate ’’ within the 
meaning of s. 10 (iv) of the L.C.A., 1925, so that an estate 





contract could be registered ? It is anticipated that the widow 
will live only a very short time, when they will be in a position 
to obtain the appointment of new trustees by the personal 
representatives and concur with them in the conveyance of the 
fee simple. 

A. The L.C.A., 1925, s. 10 (4), contains no mention of a 
person entitled to a lega! estate, afid the reference above appears 
to be to s. 10 (1) Class C (iv). But by s. 10 (2), registration 
is against the “ estate owner,” who, by virtue of s. 20 (4) and 
the L.P.A., 1925, s. 205 (1) (v) is the owner of the legal estate 

in this case the widow. Neither conveyance nor contract 
would he registrable against her. The reversion is, in fact, now 
an equity, binding on the widow as estate owner, see L.P.A., 8.3 
(1) (a), and the purchaser of it has an equity which in the circum- 
stan°cs must be precarious, since he can give no notice of it to 
the widow, who, were she to recover her mind and appoint a new 
trustee under the 8.L.A., 1925, s. 30 (3) (assuming she and 
G.M. were executors as well as trustees under the testator’s 
will), might after the execution of the vesting deed sell 
without having had such notice. If this risk is negligible her 
legal personal representatives, also having no notice of the 
sale, might assent to the original devise to the children, who 
might sell to someone else. They would, of course, be fully 
liable to the original purchaser, but he would have no claim 
against the new purchaser, even if the latter took with notice, 
unless possibly the contract was made before 1926, and is not 
completed by conveyance: see L.P.A., 1925, s. 2 (5) (¢). 


UNDIVIDED SHARE—STATUTORY TRUST FOR SALE—SOLICITOR 
Prorir Costs. 

209. Q. A solicitor is one of the trustees of the will of a 
person who owned an undivided share in land and died before 
1926. The will contains the usual clause authorizing pro- 
fessional charges. The legal estate in the land has become 
vested in the Public Trustee under the L.P.A., 1925, Ist 
Sched., Pt. IV, para. 1 (4), and it is desired to appoint the 
solicitor as one of the new trustees in place of the Public 
Trustee. If this is done, will he be able, holding the land on 
the statutory trusts, to make professional charges on sales of 
the land ? The statutory trusts do not include any power to 
make such charges. 

A. The L.P.A., 1925, preserves the equities attaching to 
proceeds of sale of land held in trust for sale : see s. 3 (1) (b) (i). 
[t also specifically allows “ costs,” and the costs, qua the 
undivided share, would include the profit costs of the pro- 
fessional trustee. But qua sale of the other shares his testator 
could not confer any power on him to charge profit costs, 
and if he undertakes the professional work on any sale, the 
opinion is given here that his emolument would be limited 
to the same fraction of scale fee as the undivided share vested 
in him bears to the whole property. It will thus be for bim 
to consider whether the undertaking is worth his while, unless, 
of course, owners of other shares are sut juris and agree to 
profit costs on sale of their interests. 

TRUSTEE—SELLING OWN PROPERTY TO TRUST. 

210. Q. A died in 1923 having by his will appointed B 
and C his executors and trustees, and he devised his estate 
to them, upon trust to sell and invest the proceeds and to 
pay the annual income to his wife for life and then for his 
children. At A’s death, B, one of the trustees, purchased out 
of his own moneys land and built a house on it for £700, and 
the land was conveyed to him in his individual capacity, 
thinking the estate would not be sufficient to buy the land 
and build the house. The estate has now been realized, and 
the trustees, with the widow’s consent desire to purchase the 
house from B for £500. A’s children are all infants. There 
is power under the will for the trustees to invest the trust 
moneys in the purchase of freehold hereditaments. Is there 
power under the L.P.A., 1925, or under any other authority, 
for B and C to purchase the house from B, if so, in what 
manner should the property be conveyed ? 
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A. On the salutary principle that a trustee must not place 
himself in such a position that his duties conflict with his 
interests, the general rule was that trustees could not either 
sell their trust property to themselves, or buy their own 
property on behalf of their trust save by leave of the court : 
see cases cited “‘ Halsbury,” vol. 28, para. 343, p. 167. This 
rule is not abrogated by the new legislation, but if the proposed 
transaction is a beneficial one for the trust, a court may now 
sanction it under s. (1) of the T.A., 1925, notwitb- 
standing that the purchase would not be according to the 
trust. 


57 


MortGaGE—Seconp Morteace. 

211. Y. A is a trustee of an estate and is investing some 
of the trust moneys on mortgages of freehold and leasehold 
properties. In some cases the mortzagors also require moneys 
advancing on second mortgages of the same properties. A in 
his private capacity is also making advances out of his own 
moneys on these second mortgages. How are such second 
mortgages to be drawn? Although the trust is not disclosed 
in the first mortgages, it seems advisable that the second 
mortgages should not be by way of further charge, as the 
moneys advanced on the first and second mortgages are 
entirely separate funds. 

A. Precedents for second mortgages will be found in the 
revised collections. The first mortgage should be recited, and 
the second made subject to it, and, if by demise, preferably 
for a term longer by at least one day than that created by the 





mortgage, though see L.P.A., s. 149 (5). A will hold the deeds | 


as first mortgagee, and not as second, and the opinion here 
given is that the second mortgage should therefore be registered 
under the L.C.A., s. 10 (1), Class C (i), or, if the land is in 
Yorkshire, in the local registry : see L.P.A., s. 197 (1). When 
the first mortgage is paid off, there will be no breach of duty 
by A either to his beneficiaries or the mortgagors if he retains 
the deeds until his own second charge is paid off, on the 
prineipie laid down in Corbett v. National Provident Institution, 
1900, 17 T.L.R. 5, and see also L.P.A., 
regard to the abolition of “ tacking ” and other provisions in 
s. 94 of the L.P.A., 1925, there would seem to be very little 
difference between a second mortgage and further charge, but, 
for keeping the moneys distinct, the latter appears the 
preferable alternative. 








Reviews. 


An Introduction to the New Law of Property and of Convey- 
ancing. By W. G. H. Coox, LL.D., M.Sc., Barrister-at- 
Law. London: Gee & Co., Ltd., pp. 160, 7s. 6d. net. 


This work is intended to furnish a tangible résumé of 
the author's course of lectures to legal practitioners. It is 
admittedly only an introduction to the subject, and is written 
as a handbook for the use of practitioners, land agents, 
auctioneers, accountants, business men and property owners. 

The author has condensed the salient characteristics 
of the new law into 140 pages. Naturally, therefore, the 
treatment is brief and very general. We think that the 
work might have been made much more readable by relegating 
references and the large number of sentences in parentheses 
to footnotes. The ground has, on the whole, been well 
covered, and the work is excellently printed and produced. 
A good index and a substantial table of cases add materially 
to the usefulness of the book. 


The Journal of Comparative Legislation and Inte rnational 
Law. Third Series. Vol. VIII. Part I (February, 1926). 
London : Society of Comparative Legislation. 160 pp. 6s. 
This number of the “‘ Journal ’’ has been brought out under 

the editorship of Sir Anton Bertram, who has acted as interim 

editor between the resignation of Sir Lynden Macassey and 





1925, 8.96 (2). Having | 





Mr. C. E. A. Redwell, and the resumption of their duties by the 
new editors, Sir M. Sheldon Amos and Professor Walton 
(Quebec). Among a number of articles, all learned and most 
readable and dealing with subjects of general interest to 
students of comparative and international law, we would 
mention in particular a contribution by Lord Shaw of Dun- 


fermline, under the title “The Eniightenment of Lord 
Mansfie! ' The reader of this article is given not only a 
charm ~ (though far too brief) insight into Lord Mansfield’s 


chara~ r, but also an inspiring appreciation of his work as 
that he greatest of Lord Chief Justices : *‘ With great gifts 


and wit! constancy and fervour from voung manhood to a great 
paying to it, throughout, the 


[ Justice}, 


\ 


age, this lawyer served 
sincere and splendid homage of Enlightenment.’ 

A high level, in both form and matter, is maintained in all 
the papers and notes written for this issue. 


No wle Brtish Trials. The Trial of Abrahim Thoraton. By 
Sir Joun Hatt. Hodge and Company, Edinburgh and 
London. xiand 183 pp. 10s. 6d. 

The chronological method of treatment employed by 

Sir John Hall with such success in his “ Mystery of 

Mr. Bathurst’ has been equally successful in this case. 


The whole story of the incidents which led up to the trial 
of Abraham Thornton for the murder of Mary Ashford and 
for a rape upon her and the subsequent “ appeal of murder ” 
at the instance of her brother William Ashford which became 
famous because of the prisoner’s startling plea of “ wager of 
battel”’ has been told in simple, but convincing, language 
without comment or attempt at rhetoric. 

The trial itself at Warwick Assizes offers no very remarkable 
features of novelty, but is one of many examples of old trials 
where the ignorance and prejudice of the local magistrates 
w re fortunately in the interests of justice counteracted by the 
wisdom and fairness of the assize judge. One of the worst 
examples of the triumph of local prejudice over the wisdom 
of the bench was shown in an old case where, in spite of the 
protests of Chief Justice Montagu that no trial for murder 
should take place until the body of an alleged murdered man 
had been found, Joan Perry and her son John were tried, 
found guilty and hanged for the murder of the steward of 
Viscount Campden, who was alive all the time and subse- 
quently re-appeared upon the scene of his mysterious dis- 
appearance. After Abraham Thornton had fortunately in the 
interests of justice been acquitted, the aforesaid local magis- 
trates were very distressed and determined to find some 
relative of the poor dead girl who would start against Thornton 
civil proceedings known as an “ appeal of murder,” and herein 
lies the absorbing interest of this trial. This “appeal of 
murder ” was not in the modern sense an “ appeal” at all. 
It was, in fact, an entirely independent proceeding, being a 
complaint of injustice to a civil court and demand for redress 
or damages. The form of the procedure is the oldest and 
most universal procedure for the righting of wrongs at the 
instance of relatives of the persons wronged. It is found 
among the Afghan tribes on our Indian frontier and among 
the natives of Patagonia. Its origin in this country is to be 
found in the wergild or payment to the relatives of the 
injured party by the injurer of certain fixed amounts for 
certain offences, and long after the State had taken over the 
business of inflicting punishment for crime the action at the 
suit of the relatives lay to insure that punishment was so 
inflicted. Where these actions concerned an alleged murdet 
they were known as “ appeals of murder,” and were of fairly 
frequent occurrence, even up to Hanoverian times. There was 
a considerable revival of them in the reigns of the first two 
Georges owing to the prosperity of highwaymen in those days 
and the fact that they occasionally murdered influential persons 
whose relatives disliked their being acquitted by the jury on 
their trial on indictment at assizes owing to their popularity. 
Such a case was that of James Cluff, hanged at Tyburn in 
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1729, after a successful “ appeal of murder” by relatives of 
the dead man following an acquittal on indictment at assizes. 
But Thornton’s was a much more exciting case than any of 
these. Learned lawyers were consulted, including Mr. Const 
and Mr. Joseph Chitty of counsel. (How strangely modern 
the last name sounds!) They gave learned opinions on the 
reasons why the “ appeal of murder ’”’ had so much fallen into 
disuse. They cited the ancient statutes governing it, 13 Ed. 1, 
c. 12 and 3 Hy. 7, c. 1. The pleadings were all delivered. 
Plea, answer, replication, counterplea, etc. Then came the 
time for the prisoner at the bar of the court to answer the 
question “ Are you guilty or not guilty of the said felony and 
murder whereof you stand so appealed ?’’ There must have 
been a sensation in court when the prisoner answered “ Not 
guilty, and I am ready to defend the same with my body,” 
and threw on the floor of the court a large gauntlet. One 
wonders what other pleas he could have put forward. For 
instance, could he have elected an appeal to the supernatural 
and submitted to the test of the corsned or the accursed 
morsel which proved so disastrous to Earl Godwin? Enough 
that his counsel stated that he had been moved to adopt this 
course, not because he felt any doubts about the justice of 
the verdict at Warwick, but because of “the extraordinary 
and unprecedented prejudice which had been disseminated 
against Thornton throughout the country.”’ William Ashford 
did not take up the challenge. Lord Ellenborough found the 
plea a good one, although it had not been resorted to since 
1631, and the prisoner was discharged. Thus ended one of 
the most remarkable trials in our annals. But alas for the 
departed picturesqueness of such a challenge. An Act of 
Parliament was passed in the next year abolishing “ appeals 
of murder” (see 59 Geo. 3, c. 46). This book is a perfect 
account of it all. It opens with the continuous narrative 
followed by a chronological table of events, then a full 
report of the trial, with the evidence of all the witnesses, etc. 
Last of all some delightful appendices, including the opinions 
of Mr. Const and Mr. Joseph Chitty, in which no word of the 
‘resort to battel’ occurs, so one thinks it must have 
emanated from the ingenuity and research of counsel for the 
defence, Mr. W. Reader or Mr. H. R. Reynolds. There are 
other interesting appendices, and last of all a most exhaustive 
bibliography and a copy of # contemporary plan of the scene 
of the murder. L. M. M. 
Lincoln’s Inn. 








Correspondence. 
Income Tax on a Cricketer’s Benefit Match. 


Sir,—in your note in your issue of to-day’s date, upon the 
recent decision of the King’s Bench Division relating to the 
claim made by the Inland Revenue Autho ities for Income 
Tax onthe amount received by Seymour, the Kent professional 
cricketer, from his benefit match, you refer to the decision in 
Cowan v. Seymour, 1919, W.N. 133, as being one in which a 
single payment made to a liquidator of a company, who had 
worked without a bargain as to his remuneration, was held to 
be taxable. This decision was reversed by the Court of Appeal 
(Lord Sterndale, M.R., and Younger, L.J., Atkin, L.J., 
dissenting), the appeal being reported in 1920, 1 K.B. 500. 
The majority of the court held that the proper inference to be 
drawn from the facts in that case was that the money was 
paid to the liquidator after his office had terminated as a 
tribute or testimonial for his services in the past and not as 
payment for thoss services, and that he was, therefore, not 
assessable to income tax. 

Lesuie E. Pepriatr. 


London, S.W.1. 
13th March. 








Court of Appeal. 


No. 1. 


Ethel Radcliffe Steamship Co. Ltd. v. W. & R. Barnett, 
Limited. 26th February and Ist March. 


Suippinc—CHARTER-PARTY—-DETENTION OF Suip—PorT oF 
CaLL—Suip TO AWAIT ORDERS AS TO Port or DiscHarncr— 
NEGLECT BY CHARTERERS TO GIVE ORDERS—AGREED RATE 
FOR DETENTION—CLAIM FOR DAMAGES. 


The plaintiffs, the shipowners, chartered a ship to the defen- 
dants, to carry a cargo of grain. The charter-party provided 
that when loaded the ship was to proceed to a named port 
of call and there await orders as to the port of discharge. It 
further provided that “orders as to port of discharge are to be 
given to the master within twenty-four hours after receipt by 
consiqnees (the charterers) of master’s telegraphic report . . . of 
his arrival at the port of call, and for any detention waiting for 
orders, after the aforesaid twenty-four hours, the charterers or 
their agents shall pay to the steamer 30s. per hour...” The 
steamer was detained at the port of call for over thirteen days. 
The sole cause of the detention was the deliberate refusal of the 
charterers to name a port of discharge. It suited their business 
arrangements to keep the steamer at the port of call. They 
admitted liability and paid to the shipowners a sum calculated 
at 3s. an hour for the period of detention, less twenty-four hours 
The shipowners treated the contract as still being in operation 
during the period of detention, but they contended that the 
detention clause had no application in the circumstances which 
had happened, and that they were entitled to damages at common 
law. 

Held, that the master having elected to wait at the port of call 
until orders to proceed were received, was only entitled to recover 
as damages 30s. per hour as provided in the charter-party, and 
that the charterers were not entitled to deduct a commission on the 
amount payable by them as damages for detention. 


Decision of Rowlatt, J., affirmed. 


Appeal from a decision of Rowlatt, J., on an award of an 
umpire stated in the form of a special case. By a charter- 
party dated London, 26th June, 1924, and made between the 
Ethel Radcliffe Steamship Company, as owners of the s.s. 
“ Ethel Radcliffe,’ of the one part, and W. & R. Barnett, 
Ltd., as charterers, of the other part, the shipowners chartered 
the said steamship to the charterers for the voyage and upon 
the terms and conditions therein mentioned. The charter- 
party contained the following clauses :— 

“2. That the said steamer should receive from the charterers 
a full and complete cargo of wheat and /or maize and /or rye at 
the ports or places mentioned. 

“3. That the said steamer should load in the River Parana, 
not higher than Rosario, as much cargo as the master 
might consider safe, and the balance of the cargo in the Port 
of Buenos Ayres or La Plata. 

‘4. Being so! loaded the steamer shall with all reasonable 
speed proceed to St. Vincent (Cape Verdes) . . . to discharge 
at a safe port in the United Kingdom or on the Continent 
between Bordeaux and Hamburg both included . . . or to 
one or two safe ports in the Mediterranean not east of west 
coast of Italy... 

“5. The freight was to be paid for at varying rates, all per 
ton gross weight delivered. 

‘13. The steamer shall be loaded at the rate of 225 tons 
per running day up to the first 3,000 tons, and at the 
rate of 400 tons per running day for any quantity above 
3,000 tons (Sundays and holidays excepted), otherwise demur- 
rage shall be paid by the charterers at the rate of 2d. sterling 
per gross register ton per running day for steamers of up to 
1,000 tons deadweight cargo capacity and 3d. sterling per gross 
register ton per running day for steamers of over 4,000 dead- 
weight cargo capacity .. . 
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“22. Orders as to port of discharge are to be given to 
the master within 24 hours after receipt by consignees 
of master’s telegraphic report to consignees (whose name 
and cable address are to be given in writing by charterers 
to the master before sailing from the last loading port) of his 
arrival at the port of call, and for any detention waiting for 
orders, after the aforesaid 24 hours, the charterers or their 
agents shall pay to the steamer 30s. sterling per hour. The 
master shall give written notice to charterers before signing 
final bill of lading whether he will call at St. Vincent . . . for 
orders. Should cable communication with the port of call be 
interrupted, steamer shall proceed to Lisbon, Queenstown 
or Falmouth, at the master’s option for orders, and the master 
is to advise charterers’ agents of his arrival at such port of 
call. 

“35. Four per cent. commission is due by the steamer 
upon the gross amount of freight, dead freight, and demurrage, 
&c., on shipment of cargo to the charterers.” 

The steamer was of the measurement of 5,673 tons gross. She 
loaded a cargo of between 8,000 and 9,000 tons. The charterers 
were the consignees of the cargo. Before sailing the master gave 
written notice to the charterers of his intention to call at St. 
Vincent. The steamer arrived at St. Vincent in the due course 
of her voyage at 6 a.m. on 16th August, 1924. At 8.15 a.m. 
on the same day the master dispatched a telegraphic message 
to the charterers that the ship had arrived at St. Vincent and 
that he was awaiting orders. The message reached the 
charterers at 1 p.m. on the same day. The master, however, 
did not receive orders as to the port of discharge until 9.50 p.m. 
on 29th August, 1924, on the receipt of which he promptly 
sailed. Between the receipt by the charterers of the master’s 
telegraphic report of his arrival at the port of call and the 
giving to the master of orders as to the port of discharge 
thirteen days eight hours and fifty minutes (320 hours and 
50 minutes) elapsed. The steamer was detained at the port 
of call during that period. Cable communication with St. 
Vincent was not interrupted. During the period of detention 
the shipowners repeatedly pressed the charterers to give orders 
as to the port of discharge. The charterers deliberately 
neglected and refused to give such orders until 29th August, 
1924, because it suited their business arrangements to keep the 
steamer at St. Vincent. This was the sole cause of the 
detention. The charterers admitted a liability to pay in 
respect of the detention, and did pay to the shipowners 
£427 8s. 10d. This sum was calculated at 30s. an hour for 
296 hours and 50 minutes—twenty-four hours less than the 
320 hours and 50 minutes mentioned above—and amounted to 
£445 5s. from which £17 16s. 2d., being commission at 4 per 
cent., was deducted under cl. 35 of the charter-party. 

For the shipowners it was contended that cl. 22 contained 
an absolute obligation on the charterers to nominate a port of 
discharge within twenty-four hours; that the provisions as 
to detention waiting for orders dealt only with telegraphic 
delays and did not entitle the charterers to use the steamer as 
a warehouse, and that there was nothing in the clause or else- 
where in the charter-party to deprive the shipowners of their 
right to damages at common law. It was further contended 
that cl. 35 was not applicable in that it only applied to matters 
arising, and sums due, on shipment. 

For the charterers it was contended that by the natural and 
ordinary construction of cl. 22 the charterers were entitled to 
delay sending orders as to the port of discharge in the manner 
they did, and were only liable to pay for detention at the rate 
mentioned in that clause; that no other meaning was 
necessarily implied ; and that the shipowners had made a bad 
bargain and were bound by it. As to commission this was not 
restricted to sums due on shipment, inasmuch as the freight 
itself was payable on gross weight delivered. 

The decision of the umpire was as follows: (a) The 
charterers were not entitled under cl. 22 of the charter- 
party or otherwise to delay sending orders as to port of 








discharge, and the provision in the clause as to payment 
in respect of detention waiting for orders did not apply; 
(6) the shipowners were entitled to recover damages at 
common law from the charterers for the detention of the 
steamer at St. Vincent; (c) the charterers were not entitled 
to the 4 per cent. commission in respect of the sum so recovered 
by the shipowners. 

The questions for the opinion of the court were : (1) Whether 
upon the facts found by the umpire, and upon the true 
construction of the charter-party, and, in particular, of 
cl. 22 thereof, the charterers were entitled deliberately 
to neglect and refuse to send orders to St. Vincent as 
to the port of discharge for over thirteen days ; (2) whether 
the shipowners were entitled to damages at common law, or 
upon some other and what basis, in respect of the detention at 
St. Vincent ; (3) whether the charterers were entitled to deduct 
the 4 per cent. commission provided by cl. 35 from the amount 
(if any) payable under cl. 22 or from the damages (if any) 
recoverable at common law or otherwise. 

Row.att, J., held that the charterers were not entitled 
deliberately to neglect and refuse to send orders as to the 
port of discharge, but that the shipowners, not having treated 
the conduct of the charterers as a repudiation of the contract, 
could recover damages at the rate only of 30s. per hour as 
provided by cl. 22 of the charter-party and that commission 
could not be claimed by the charterers in respect of the 
damages. The shipowners appealed, and the charterers 
cross-appealed. 

The Court (Bankes, WARRINGTON and Arkin, L.JJ.) 
dismissed the appeal. 

When once the delay on the part of the charterers in giving 
orders as to the port of discharge was such as to amount to a 
repudiation of the contract contained in the charter-party 
the shipowners’ obligation was not to remain an unlimited time 
but to accept the repudiation and to do what was best by way 
of mitigation of damages, but if the master, instead of treating 
the contract as having been repudiated, elected to wait 
indefinitely at the port of call, the damages to which the 
shipowners would be entitled would be limited to the amount 
specified in cl. 22 of the charter-party, namely, 30s. an hour. 
With regard to the claim for commission the clause of the 
charter-party dealing with commission was not sufficiently 
plain to show precisely that the parties were contracting about 
the amount payable for detention. It was difficult to read 
the clause except as referring to payments on shipment of 
cargo. The commission provided for by cl. 35 of the charter- 
party could not be claimed by the charterers on the damages 
which they had to pay. Appeal and cros§-appeal dismissed. 

CounseL: A. JT. Miller, K.C., and James Dickinson : 
Dunlop, K.C., and H. L. Holman. 

Soticrrors: Holman, Fenwick & Willan; William A. 
Crump & Son. 


[Reported by T. W. MorGay, Esq., Barrister-at-Law.] 


7 * _ * 

High Court—Chancery Division. 

In re Ladyman. Lawrence, J. 12th February. 
PRACTICE -~PETITION FOR PAYMENT OUT MonEY REPRESENT- 

ING ProceEeps or SALE or LEASEHOLDS—AFFIDAVIT OF 

No INCUMBRANCES. 

Where on a petition for paymert out of the proceeds of sale 
of leaseholds certain incumbrances are disclosed without any 
statement that there are no others there ought to be an affidavit 
of no incumbrances except those which have been disclosed, 


Edwards v. Grove, 1906, W.N. 191, explained. 


Petition. This was a petition made by beneficiaries for 
payment out of moneys in court representing proceeds of 
sale of leaseholds. The facts were as follows: A testatrix 
who died in 1910 by her will devised and bequeathed the 
residue of her real and personal estate to trustees upon the 
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trusts therein mentioned and empowered her trustees at any 
time or times to sell her trust estates or any part or parts 
thereof. In April, 1925, proceedings were started by reason of 
two of the trustees of the will refusing to sell leasehold premises 
forming part of the residuary estate of the testatrix. By 
an order of the court made in those proc eedings in July, 1925. 
certain of these leasehold premises were sold and the proceeds 
of sale paid into court to the credit of the action to an account, 
* Proceeds of sale of testatrix’s leasehold estate.’ This 
petition was presented by some of the beneficiaries for 
the payment out of one-third of the moneys in court, and 
carrying over the other two-thirds to the separate accounts of 
the other beneficiaries. There was an admission by the 
petitioners of having created certain incumbrances upon their 
interests and they gave particulars of these in their affidavit 
in support of the petition, but they did not state that they were 
the only incumbrances that they had created, and the question 
was as to the sufficiency of the affidavit on behalf of the 
petitioners. A note was referred to in the “* Annual Practice, 
1925,” p- 1,000, where it was stated that if the money as 
paid represented real estate an affidavit of no incumbrances 
must be made, and Williams v. Ware, 1888, 57 L.J., Ch. 497 
was referred to, but it further stated that such an affidavit 
was not required in cases where the moneys so paid represented 
proceeds of sale of personal estate and Edwards v. (frove, 
1906, W.N. 191, was referred to, where Kekewich, J.. 
held that this rule did not apply to personal estate, although 
there might be exceptions. 

LAWRENCE, J., after stating the facts said : 
of whether there should be an affidavit of no incumbrances 
I see no distinction in prin iple between proceeds of sale of 
land of freehold tenure, and proceeds of sale of land of leasehold 
tenure. If such an affidavit is necessary in the one case 
it seems to me to follow logically that it is necessary in the 
other. No such distinction is drawn on a petition for payment 
out of money under the Lands Clauses Act, 1845. Of course 
I recognize the distinction between proceeds of sale of land 
and proceeds of sale of personal ( hattels or choses in action. 
As to the latter, affidavits of no incumbrances are not as 
a general rule required although even in the case of such 
proceeds, the court might, and occasionally did, require such 
affidavits. In the present case, however, whether it is the 
general practice to require such affidavits in the case of proceeds 
of leaseholds or not, I consider that in the circumstances (that 
is to say the disclosure of certain incumbrances without any 
statement that there are no others), there ought to be an 
affidavit of no incumbrances except those that have been 
disclosed. 

Counse.L: A. H. Droop, E. M. Winterbotham, R. H. Ho /ge 

SOLICITORS : Peacock & Goddard. for H. a; Kea ey, 
Creat Grimsby, Neave, Mort-n & Co., the official Solicitor. 


[Reported by L. Monoas May, Esq., Barrister-at-Law.] 


On the question 


The Attorney-General ». The County of London E ectric 
Supply C>. Ltd. Tomlin, J. 19th February. 
Evectriciry—AREA oF SuppLy—Premises Partiy INstp1 
AND ParTLy OvuTsIpe THE AREA—‘‘ Supp.Ly ’’—Pornt OF 
SurpLy—SuprLty Instpe AREA FoR Use OUTSIDE 
Evecrric Lieutina Act, 1882 (45 & 46 Vict., c. 56) s, 4 
LONDON (WESTMINSTER AND KENSINGTON) ELEcTRIC 
Suppty Companies Act, 1905 (8 Edw. 7, c. xviii), s. 8 
Evectric Ligutine Act, 1909 (9 Edw. 7, c. 34), ss. 5 & 6 
The word “ upply” in the electricity statute sand ord does not 
mean “ supply for use.”” or * supply to the porn of consumption 1 
but means “ supply at the consumers’ terminals.” 

Attorney-Genera! v. Leicester Corporation, 1910, 2.Ch. 359, 
a pplied. 


Decisions as to the construction of the word “ 
Acts relating to water and gas are of no assi lance in construing 
that word in electricity statutes. 


supply” in 





Gas Light and Coke Co. v. South Metropolitan Gas Co., 
1§90, 62 L.T. 126, and Attorney-General v. West Gloucestershire 
Water Co., 1809, 1 Ch. 636 and 1909, 2 Ch. 338, distinguished, 


This was an action on the relation of the St. Pancras 
Metropolitan Borough Council for an injunction to restrain 
the County of London Electrie Supply Co., Limited, from 
supplying electricity through or to that part of the premises 
of Messrs. E. Hulton & Co., Limited, within the defendants’ 
area of supply to or for the use of the part of those premises in 
the relators’ area of supply. The facts were as follows: 
the relators’ were authorized by the St. Pancras Electric 
Lighting Order, 1883, granted under the Electric Lighting 
Act, 1882, to supply electrical energy over an area which 
inluded the larger part of the premises of Messrs. E. Hulton 
and Co., Limited, in Gray’s Inn Road. The defendants were 
autherized by the County of London (Northern Extension) 
Electric Lighting Order, 1897, granted under the Electric 
Lighting Acts, 1882 and 1888, to supply electrical energy 
to an area which included a small part of the same premises. 
The defendants entered into a contract for the supply of 
electricity to Messrs. E. Hulton & Co., Limited, and erected 
on the part of the premises within their area transformers 
rotary convertors and a switch-board and meters to and 
through which the electricity supplied from their mains was 
led after being transformed into a direct current of a reduced 
voltage. The whole of this plant and apparatus belonged to 
and was under the exclusive control of the defendants. 
Cables ran from the switch-board to another switch-board, 
arid then to a distributing board outside the defendants’ area 
from which electricity was distributed to the several parts 
in the main building outside the defendants’ arca where it 
was needed, the whole being under the control of E. Hulton 
and Co., Limited, and belonging to them. 

Held, that the word “supply” did not mean “ supply 
for use” or “ supply to the point of consumption ” in thcse 
Electricity Acts and Orders, but meant “ supply at the con- 
sumers terminals,” and that this being so as the terminals 
were admitted to be within the defendants’ area of supply 
the action must be dismissed with costs. 

Held further, that decisions on Acts relating to ‘‘ water 
and “‘ gas” are of no assistance in construing an Act relating 
to electricity on the construction of the word “ supply.” 

Totty, J., after stating the facts said: The case for the 
plaintiff is that under s. 4 of the Electric Lighting Act, 1882, 
and ss. 5 and 9 of their own Order, the defendants can only 
supply electricity within théir own area of supply and are 
prohibited by s. 6 of this Crder from supplying it beyond 
that area, and that what the defendants are doing is in fact 
to supply electricity within the meaning of that expression 
in the relevant Acts and Crders outside their own area. In 
support of this view, reference has been made to Gas Light 
and Coke Co. v. South Metropolitan Gas Co., 1890, 62 L.T. 126, 
which related to the supply of gas, and Attorney-General: v. 
West Gloucestershire Water Co., 1909, 1 Ch. 636 and 1909, 
2 Ch. 338, which related to the supply of water as showing 
that “ supply ” supply for use ” or “ supply to the 
point of consumption.” On the other hand. the defendants 
contend that the meaning of “supply” in the Electric 
Lighting Acts is “ supply at the consumers terminals,” which 
terminals are admitted in the present case to be within the 
defendants’ area of supply ; and that it has been so decided 
in Attorney-General v. Leicester Corporation, 1910, 2 Ch. 359. 
I do not think that decisions on Acts relating to gas and water 
can be of assistance in this case. The substance of Neville, J.’s 
decision in Attorney-General v. Leicester Corporation, 1910, 
2 Ch. 359, which is a decision upon the Acts to be considered 
here and upon an Order which does not differ substantially 
from the defendants’ Crder, is that in the case of electricity 
‘supply ” does not mean supply for use or supply for con- 
sumption, as in the case of gas, but supply at the consumers’ 
terminals. That decision has been followed in Attorney- 
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General v. Sheffield Corporation, 1912, 106 L.T. 367, and I 
think I ought to follow it, unless I can find something in the 
defendants’ Order which puts a different aspect on the present 
case. There is, however, nothing of the kind, and, indeed, 
an independent consideration of the language of the legislation 
in the present case leads me to the same conclusion. The 
actions fails, and must be dismissed with costs. 

CounsEL: Sir Thomas Hughes, K.C., Greene, K.C., Norman 


Daynes, Clauson, K.C., Tyldesley Jones, K.C., and D. B. 
Somervell. 
Soxicrtors : Cunliffe, Blake and Mossman ; Sydney Morse. 


[Reported by L. MoroaN May, Esq., Barrister-at-Law.] 


Melzak r. Lilienfeld. Tomlin, J. 


VENDOR AND PurRCHASER—CONTRACT—UNDERLEASE—OPEN 
Contract FOR TENANCY—No Notice oF UNvusvau 
CovVENANTS IN HEAD LEASE—LEASE CONTAINING SPECIAL 
RESTRICTIONS—IMPLICATION OF UsuAL COVENANTS ONLY— 
BreacH—DAMAGES. 


25th February. 


On an open contract for an underlease the underlessee is 
entitled to a term subject to the usual covenants and is not 
compellable to take a term subject to all the covenants in the head 
lease. 

Dictum of Sir John Leach, M.R., in Propert +. 
1832, 3 My. & K. 281, approved. 

Hyde v. Warden, 1877, 3 Ex. D. 72, and Reeve v. 
1888, 20 Q.B.D. 523, followed. 

It is the duty of a vendor to disclose all that is necessary to 
protect himself and the onus ts not on the purchase 7 to demand 
inspection. 


Parker, 


Jerridge, 


This was an action for specific performance of an agreement 
in writing dated the 16th June, 1925, whereby defendant 
agreed to let to plaintiff a self-contained flat at Maida Vale 
for five years and twelve weeks at a yearly rental of £160, 
and to sell to him certain fittings therein, and for damages 
for breach of contract. In April, 1925, the defendants were 
in possession of the whole house, out of which this self- 
contained flat was carved under a lease expiring in 1935, and 
they were in negotiation with the freeholders for a surrender 
f the rlease and the grant of a new one under which they could 
convert the house into two or more self-contained flats. They 
adverti:ed outside the premises “ Maisonette to let,” and the 
plaintiff, a professional violinist about to be married, entered 
into an agreement with them on 16th June whereby he agreed 
to take the first floor flat for five years and twelve weeks from 
15th July, 1925, at £110 per annum and to buy from them 
ceitain fixtures at an agreed price. The lease of the whole 
building to the defendants contained a number of restrictive 
covenants, some of an unusual character, but the learned 
judge found as a fact that the plaintiff had no notice of such 
unusual covenants. The solicitor for the defendant prepared 
a draft underlease containing similar covenants to those in the 
head lease, but the plaintiff refused to accept it on the ground 
that he required the flat not only for residence but for the 
purpose of giving music lessons, and the restrictions of the 
lease made it impossible for him to do so. The plaintiff 
insisted that he was entitled to an underlease containing the 
usual covenants and no others. This the defendants refused, 
and let the flat to another tenant at an increased rent, 
whereupon the plaintiff brought his action. 

Tomi, J., after finding upon the facts that the contract 
was wholly contained in the document of 16th June, and that 
the plaintiff and Joel, his prospective father-in-law, who was 
acting for him in the negotiations, knew that the defendants 
were lessees of the property, but did not know, and had no 
opportunity of discovering, that their lease contained any 
unusual covenants, but that the defendants did not know 
that the plaintiff intended to give music lessons, said: The 
question is whether upon an open contract for an underlease 


- 
‘ 








| the underlessee is entitled to a term subject to the usual 
| covenants or only to one subject to all the covenants of the 
head lease, whatever they may be. This exact point does not 
seem to have been previously determined, though it is pro- 
pounded by Sir John Leach, M.R., in Propert v. Parker, 1832, 
| 3 My. & K. 281. But the case appears to be covered by the 
| decisions in Hyde v. Warden, 1877, 3 Ex. D. and Reeve 
| v. Berridge, 1888, 20 Q.B.D. 523. Notice of the existence of 
| a lease is not notice of its contents. It is the duty of the 
vendor who knows his own title to disclose all that is necessary 
to protect himself rather than to require a purchaser to 
demand inspection of the lease. The plaintiff is therefore 
entitled to succeed. There must be a declaration that on the 
true construction of the contract he is entitled to the grant 
of an underlease of the flat, subject only to the usual covenants, 
and an enquiry must be directed as to damages. 
CouNSEL: Spens, K.C., and H. 8S. J. 
Galbraith, K.C., and W. F. Swords. 
Soxicitors : J. Prag ; H. J. Shepard. 
[Reported by L, Morgan May, Esq., Barrister-at-Law.} 
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High Court—King’s Bench Division 
Watson ». Rowles (H.M. Inspector of Taxes). 

Rowlatt, J. 3rd March. 

REVENUE—INcomME TAx—PrivateE ComMpANY—REMUNERA- 

TION OF Manacinc Direcror—Basis oF ASSESSMENT 

—Income Tax Act, 1918, 8 & 9 Geo. 5, c. 40, Rule, 6 (H) 

of Schedule E. 

The managing director of a private company was assessed 
to income tax under Schedule E. 

Held, that the the 
** offices 0» employments of profit under any company or society,” 
in Rule 6 (n) of the Income Tax Act, 1918, applied equally to 


offices o- employme nts in private com pane ¢ as in public com- 


A) | 
lam, 


Buckmaster ; 


assessment was correct, because words 


panies. 


Case stated by the Commissioners for the Special Purposes 
of the Income Tax Acts. The appellant, Mr. Eustace H. 








Watson, appealed against assessments and an additional 
assessment to in: ome-tax in the sums of £17,144 10s., £11,600, 
and £11,802 for t'.e years ended 5th April, 1920, 5th April, 1921, 
and 5th April, 1922, made upon him under the provisions 
of Schedule E of the Income Tax Acts. 

The appellant was the managing director of Studebaker, 
Limited (hereafter referred to as the company ). The company 
was incorporated on 18th April, 1913, and was a private 
company within the meaning of the Companies (Consolidation) 
Act, 1908. The capital consisted of £25,000, divided into 
25,000 ordinary shares of £1 each, of which the appellant held 
‘2.000 shares. There were three other shareholders The 
appellant was appointed managing director of the company 
under Articles 89, 90 and 91 of its Articles of Association, 
which were as follows : 

“89.—The directors may from time to time appoint 
one or more of their body to the office of managing 
director or manager for such terms as they think ; fit, 
and a director so appointed shall not, while holding that 
office, be subject to retirement by rotation, but his appointment 
shall be subject to a determination, ipso facto, if he cease from 
any cause to be a director, or if the company in general 
meeting resolve by extraordinary resolution that his tenure 
of the office of managing director or manager be determined. 

“90.—A managing director or manager shall receive such 
remuneration (whether by way of salary, commission, or 
participation in profits, or partly in one way or partly in 
another) as the directors may determine. 

“9).—The directors may entrust to and confer upon a 
managing director any of the powers exercisable by them as 
directors upon such terms and conditions and with such 
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restrictions as they think fit, and either collaterally with, or 
to the exclusion of, their own powers.”’ 

The appellant’s remuneration as managing director con 
sisted of a salary and commission on profits. The business 
of the company was to sell to the public motor-cars, parts, 
accessories, e‘c., purchased from an American company. 
On behalf of the appellant, it was contended inter alia: 
(1) That Rule 6 of Schedule E only applied to public offices 
or employments, and that, as the appellant was managing 
director of a private company and had no public duties to 
perform, his remuneration did not fall within the provisions 
of the rule. (2) That for the same reasons the provisions 
of s. 18 (1) of the Finance Act, 1922, and the retrospective 
provisions of s-s. (6) did not apply, the House of Lords having, 
in effect, decided that an employment such as that of the 
appellant was not an employment under any company, society, 
or body of persons or other employer mentioned in Rule 6 
of the rules applicable to Schedule E. (3) That the appellant 
should be assessed under Schedule D of the Incom: Tax Act, 
1918. The appellant relied on the case of the Great Western 
Railway Company v. Bates, 1922, 2 A.C., 1. 

On behalf of the Crown it was contended, inter alia: (1) 
That the appellant held an office or employment of profit 
within the meaning of Rule 6 (u) of Schedule E of the Income 
Tax Act, 1918, and was properly assessed in accordance there- 
with. (2) Alternatively, that if the appellant did not hold 
an office or employment of profit within the meaning of 
Rule 6 (u) of Schedule E he was properly assessed under 
Schedule E in virtue of the provisions of s. 18, s-ss. (1) 
and (6) of the Finance Act, 1922. The sole question for 
determination was whether the appellant's remuneration 
should have been assessed to income-tax under the provisions 
of Schedule E, as contended for by the Crown, or under the 
provisions of Schedule D of the Income Tax Act, 1918, as 
contended for by the appellant. The Commissioners found 
in favour of the Crown. The appellant now appealed. 

Row att, J.: The argument advanced on behalf of the 
appellant was that the words “ offices or employments of 
profit under any company or society,” in Rule 6 (H) of 
Schedule E of the Income Tax Act, 1918, should be read as 
meaning “ under any public company or society.” The short 
answer to that argument was that the words “company or 
society,” as they occurred in the section, did not require any 
qualification by the adjective “ public.” Directors of com- 
panies, public or private, had always been assessed hitherto 
under Schedule E. That method of assessment ought to 
continue, and the appeal would be dismissed. 

CounseL, for the appellant: Edwards Jones, K.C., and 
Cyril King ; forthe Crown: The Attorney-General (Sir Douglas 
Hogg, K.C.) and R. P. Hills. 

Soricitors, for the appellant: Collyer, Bristow and Co. 
for the Crown: Solicitor of Inland Revenue. 


[Reported by CoLIn CLAYTON, Esq., Barrister-at-Law.] 








Societies. 


To Secretaries—Reports of meetings, lectures, etc., to onsure 
insertion in the current number, should reach the office not later 
than 10 a.m. Wednesday. 


Solicitors’ Benevolent Association. 


The monthly meeting of the Directors was held at The 
Law Society’s Hall, Chancery Lane, London, on the 10th inst., 
Mr. Alan G. Gibson in the chair. The other Directors present 
were Messrs. F. E. F. Barham, E. R. Cook, F. A. Curtis, 
F. R. James (Hereford), C. G. May, H. A. H. Newington, 
R. W. Poole, M. A. Tweedie, A. B. Urmston (Maidstone). 

One thousand one huncred and eighty-two pounds was 
distributed in grants of relief, 124 new members were admitted. 
Mr. Adam Fox (Manchester) and Mr. Arthur A. Borlase 
(Brighton) were elected Directors and other general business 
transacted. 


| 
| 


United Law Society. 


A meeting of the Society was held in the Middle Temple 
Common Room, on Monday, the 8th inst., Mr. F. H. Butcher in 
the chair. Mr. R. D. Crump opened: ‘ That this House 


| deplores the censorship of the Birmingham Corporation upon 


| theatrical productions.” 


Mr. F. W. Yates replied. There 


| also spoke Messrs. H. S. Wood-Smith, G. Burke, F. B. Guedalla, 





L. F. Stemp, H. W. Pritchard, and J. E. Harper. The hon. 
opener having replied, the motion was put before the House 
and carried by one vote. 


Hastings and District Law Society. 


The sixth annual dinner of the Hastings and District Law 
Society was held at the Royal Victoria Hotel, on the 10th 
inst. The President (Mr. Ben. F. Meadows) was supported 
by Mr. Humphrey H. King, Barrister-at-Law ; Miss Dorothy 
Morgan, Mr. F. C. Sheppard (ex-Preident), Mr. H. W. Lydall 
(London), Mr. E. R. Pickmere and Mr. S. H. Williams (Hon. 
Members), Mr. Warren (London), and upwards of forty 
members and others. After the toast of ‘‘ His Majesty the 
King,’ had been duly honoured, Mr. F. C. Sheppard sub- 
mitted the toast of ‘‘ Our Guests.’’ This was responded to 
by Miss Dorothy Morgan and Mr. H. H. King. Mr. E. H. 
Pickmere proposed ‘“ Prosperity to the Society,’’ which was 
responded to by the President. An excellent entertainment 
arranged by Mr. Joseph Hay followed, in which Mr. Norman 
Long, humorist, Miss Violet Keen, pianist, and Mr. Hay took 
part. The President expressed thanks to the Dinner Com- 
mittee for the arrangements, and Mr. R. H. Gaby (Hon. 
Secretary) responded. A very enjoyable time was spent. 








’ 
Law Students’ Journal. 
London University. 
THE CONDUCT OF A CRIMINAL TRIAL. 
LECTURE BY SIR HERBERT STEPHEN. 

Lord Phillimore presided at a lecture in connection with 
the Faculty of Law, at University College, Gower-street, on 
the 10th inst. Among those present were Professor Gilbert 
Hurst (Dean of the Faculty) and Professor J. E. G. de 
Montmorency. 

Sir HERBERT STEPHEN took for his subject, ‘‘ The Conduct of 
a Criminal Trial.’’ He observed that the security of life and 
property depending very largely upon the maintenance of the 
laws relating to crime, the carrying out of a criminal trial 
was a matter of no little interest. In dealing with the matter, 
he would bezin at the beginning—the opening speech by 
counsel for the prosecution. In his opinion, the result of 
a trial was very often determined by an efficient and sufficient 
opening speech by counsel, so that the jury should be made 
acquainted with the facts which would be proved in succession ; 
onli the speech would then have the effect of insuring their 
attention, and that they would listen with patience, and 
give the consideration which was required. In the examination- 
in-chief the peinciple to be adhered to was that it was desirable 
to induce the witness by proper questions put to him by 
counsel to tell his story as far as possible in his own words. 
Leading questions, of course, must not be put to the witness 
but it was curious what extraordinary notions the writers 
of fiction had as to what a leading question really was. Of 
this the lecturer gave several ludicrous examples which he 
had come across recently in various popular magazines. 
The leading question, he said, was one which suggested its 
own answer. The witness ought to be guided very much 
as the shepherd guided his flock of sheep when he walked 
in front of them. This was the principle to observe, rather 
than that of following the flock and driving it onwards. Or 
to take another simile, the examining counsel should be like 
the skilful steersman who made his vessel take the right 
course by moving his rudder frequently and almost imper- 
ceptibly, as opposed to he who at longo intervals moved the 
rudder violently and to that extent stopped the way on the 
boat. The witness ought to be got to make the statements 
the examination wished for, and in his own words. That 
made the evidence much more effective than it could ever 
be if it was extracted by means of leading questions. After 
the cross-examination by the other side counsel for the 
prosecution might re-examine. That was a course which 
might well be adopted in complicated cases ; but it was not 
advisable in simple cases. Speaking of the right of the 
Attorney-General when prosecuting to reply, he said he could 
not quite see why this should be. When the present Lord 
Chief Justice was Attorney-General he never exercised that 
right, and he (the lecturer) was of opinion that it ought never 
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to be exercised. It was sometimes asked how counsel could 
think it right to defend an accused person when he knew or 
believed him to be guilty ? The answer was that the question 
did not really arise. The word “ guilty ” was not used in 
its ordinary sense in court. What the critics meant by 
guilty was that counsel believed the accused had broken 
into the house, or struck the fatal blow, or whatever it might 
be—what those in the law understood was as to whether 
the accused was proved “ guilty ” in the lawful way. The 
question whether he committed the crime was not a question 
with which the counsel who defended him had any concern. 
It was essentially different. The question was not, ‘‘ Did 
the prisoner do this deed ? ”’ but “‘ Is it proved by the evidence 
given in the hearing of the jury that he acted exactly in the 
way stated by the indictment now being tried ? ” and proved 
in such certainty that the jury were satisfied that he had 
incurred legal guilt and ought to be exposed to legal punish- 
ment. He had defended a good many persons, and he believed 
that, in every case, if the jury were perfectly just and un- 
prejudiced, they must at least have understood so much about 
the matter as to know that the person ought not to be found 
guilty unless he was guilty in the eye of the law. Therefore, 
the question whether the defending counsel believed him 
to be guilty had nothing to do with the subject. With regard 
to the prisoner confessing the crime of which he was accused, 
all he (the lecturer) could say was that, if counsel was silly 
enough to allow him to make the confession, he did not see 
what more he could do than console himself with the reflection 
that all criminals were great liars and that very likely what 
he had said was not true. It was formerly a rule that counsel 
should have no communication with the prisoner, and, in his 
(the lecturer’s) opinion, it would be better that the rule should 
still hold good and that counsel should have no communication 
with the prisoner at all. Where counsel was defending a 
prisoner without the assistance of a solicitor there must be 
communication, and it was often very desirable that if the 
prisoner was going to give evidence counsel did have some 
knowledge of what he intended to say. Unless the prisoner 
was called in his own defence, the chances of acquittal were 
not very great. With respect to the importance of cross- 
examination, in his opinion the value of this might be often 
much exaggerated, both by the public and the profession. 
Cross-examination was really an argument between counsel 
and the witness. Counsel asked a question upon the answer 
to which he proposed to found an argument. If the witness 
was wise lhe would make his answer as short as could be— if 
possible “‘ Yes,” or ‘ No,” or “I don’t know,” -or “I don’t 
remember.” If he did this it was practically not possible 
to get anything out of him by cross-examination. Of late 
years there had been an increase in the practice of asking 
highly argumentative questions, for the purpose of getting 
argumentative answers, and there were to be seen counsel 
at the Bar asking questions of the witness in the box in the 
hope that he would begin to argue the question, in which 
case he was pretty certain to get the worst of it. It was most 
important that the prisoner should not make any attack 
on the character of the witnesses for the prosecution, because 
he might then be cross-examined as to the previous history 
of his life, and this was in many cases a very serious di-advantage 
and rendered his acquittal a matter of supreme difficulty. 
In cross-examination it should be borne in mind that most 
witnesses were honest and desired to give truthful evidence. 
Therefore, counsel should never put a question unless he 
believed the answer would be likely to help his case. He (the 
lecturer) had constantly seen fair chances of obtaining an 
acquittal wither away because counsel thought it necessary 
to go on prodding the witness, as it were, in the hope that 
something would turn up. The chance of obtaining prisoner’s 
acquittal would be greatly improved if more than half the 
questions that were asked in cross-examination were never 
asked at all. The cases that were likely to come in the way 
of young counsel were the defence of the prisoner. The first 
thing to be observed in addressing the jury was to make them 
hear, and the second was not to offend their common sense. 
He thought that the best course to pursue was to consider 
the chain of allegation and inference, and counsel should 
decide what was the weakest part of the chain and concentrate 
upon that. If he could prove that one necessary allegation 
was not established, or that one necessary inference was not 
founded on good faith, he would have prepared the way for 
impressing upon the jury that a vendiet of acquittal was 
the only safe one. Inthe case of a murder, say, where there 
were two different defences, counsel should insist upon them 
both, and show that they assisted each other. The judge 
was there to insist upon it that persons who were guilty of 
having committed offences should receive punishment, and 
it was found that in seven cases out of ten there should be a 
conviction. The jury were always most anxious to know 
the judge’s view of the matter and to act upon it, if they 





could. It had long been his (the lecturer’s) experience that, 
where the judge thought a conviction should ensue, he made 
it his business in the summing-up to direct the jury, but he 
ought to take pains that the jury should come to a conclusion 
that they had arrived at their verdict by their own free will and 
by the exercise of their own intelligence. It should be kept 
in mind that the judge had to keep the whole court in order, 
to keep everybody to the point, and to see that everything 
was regular and exact, and the best judges did this to an 
extent which was quite surprising. When the proceedings 
became irregular the proper thing was to interfere at once, 
and by a look, or a word, the proceedings would be brought 
back into the straight course and the work of the trial would 
be much better done. The judge was expected to take a 
note, and the taking of an official note by a shorthand writer 
did not relieve him of the responsibility. Very often the 
judge’s note gave even a better account of the proceedings 
than did that of the shorthand writer. The speech of counsel 
might contain an obvious misstatement, counsel being under 
a misapprehension as to what had been proved. The judge 
ought then to interrupt very gently and at the end of a sentence, 
but never when the counsel was in the full flow of talk, doing 
his‘ best. He would very possibly lose the point and_never 
get back to it again. Then came the summing-up. In the 
early part of the last century the judge’s summing-up consisted 
almost entirely of reading over his notes, but since that time 
there had been a great change. All the best summings-up 
to-day were done with very little reading of notes, or even 
without any reading of notes at all, and this was much the 
better practice. It was far more difficult for the jury to 
listen to the reading of notes than to the judge’s speaking. 
As to the sentence, no one could form a better conclusion 
with regard to that than the judge who had tried the case 
and thought out all the facts—he was very unlikely to be 
wrong. One had heard a good deal of talk about equality 
of sentences. He did not think the judge should ever allow 
that consideration to trouble him. 

Lord PHILLIMORE, responding to a vote of thanks for 
presiding, referred to the statement of the lecturer that in 
seven cases out of ten the prisoners ought to be sentenced. 
He would remind the meeting that a prisoner never came to 
trial until after an exhaustive inquiry had been held before 
a magistrate, and that the magistrate did not send him for 
t:ial unless there was faiily good evidence of his guilt. Some- 
times the magistrate made a mistake, and it was right that 
the prisoner should have every chance, but no doubt those 
convicted on trial were guilty. A prisoner might be guilty 
and yet not be guilty of the worst crime charged against 
him; and the trial would then resolve itself into a verdict 
of not guilty of the particular crime charged on the indictment, 
but of a lesser crime. It was news to him that if a prisoner 
was not called in his own defence he had very little chance of 
acquittal, although he had been a judge both before and 
after the law was that a prisoner could be called in his own 
defence. 


RE-ELECTION OF MINISTERS BILL. 


Standing Committee A of the House of Commons had 
before them recently the Re-election of Ministers Bill, the 
object of which is to abolish the necessity for a member 
who accepts an “ office of profit under the Crown ” seeking 
re-election if that acceptance takes place for any reason at a 
period nine months after a General Election. Mr. Shortt 
presided. 

Mr. Wallhead moved an amendment which would limit the 
freedom from the obligation of re-election to those cases where 
the ministerial vacancy occurred through the death of a 
minister. Mr. O’Neill, who was in charge of the Bill in the 
absence through illness of Mr. Clayton, its sponsor, said it was 
quite impossible to accept that. Mr. Rhys Davies said the 
Labour Party were opposed to the Bill from beginning to end. 
But as it had had a second reading they wanted to modify it as 
much as they could. The amendment was rejected, as was 
another by Mr. Crookshank extending the nine months of the 
present time to thirty months. Sir John Simon proposed an 
amendment postponing the operation of the Act until the end 
of the present Parliament. Sir William Joynson-Hicks said 
the Government had considered the matter generally as 
expressed in the opinion of the House of Commons—practically 
a two to one majority in favour of the Bill. They had come 
to the conclusion that the Bill should be passed, and if it was 
to be passed at all it should be pa sed at once. 

A division was eventually taken, and there were, for the 
amendment sixteen, against eighteen. Eventually Mr. Rhys 
Davies intimated the intention of his party to have a full 
discussion on the motion that the Bill be reported to the 
House, 
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Rules and Orders. 


Tue Suvreme Court (FUuNpDs) PRovIsSIONAL RULES, 1026. 
DATED FEBRUARY 27TH, 1926. 

I, The Right Honourable George Viscount Cave, Lord High 
Chancellor of Great Britain, with the concurrence of the Lords 
Commissioners of His Majesty’s Treasury, and in pursuance of 
the powers contained in Section 146 cf the Supreme Court of 


| 


Judicature (Consolidation) Act, 1925 (a) and of every other 


power enabling me in this b«half, propose to make t he following 
Rules : 


1. Rule 98 of the Supreme Court Funds Rules, 1915, shall 
be annulled and the following Rule shall be substituted 
therefor: 

List of dormant funds lo be made and published every five years. 

“98. On or before the Ist day of March, 1928, and in 

every succeeding fifth year the Accountant-General shall 
prepare, in such form and with such particulars as the 
Treasury may from time to time direct, a list or statement 
of the accounts in the books of the Pay Office to the credit 
of which there stood on the Ist day of September then next 
preceding any funds not less than £50, which have not been 
dealt with, otherwise than by the continuous investment 
or placing on deposit of dividends, during the 15 years 
immediately preceding the last-mentioned date.” 

2. These Rules may be cited as the Supreme Court (Funds) 
Provisional Rules, 1926, and the Supreme Court Funds Rules, 
1915, (6) as amended, shall have effect as further amended by 
these Rules. 

And I, the said George Viscount Cave, Lord High Chancellor 
of Great Britain, with the same concurrence as aforesaid, hereby 
certify that on account of urgency these Rules should come 
into immediate operation, and hereby make the said Rules 
to come into operation forthwith as Provisional Rules. 

Dated the 27th day of February 1926. 

Cave, C., &e 





THE SuPREME CourRT DOCUMENTS (PRODUCTION) PROVISIONAL 
RvuLEs, 1926. DATED MArcH 5, 1926. 


We, George Viscount Cave, Lord High Chancellor of Great 
Britain, Gordon Baron Hewart, Lord Chief Justice of England, 
and Sir Thomas Willes Chitty, Baronet, Senior Master of the 
Supreme Court (King’s Bench Division), in exercise of the 
powers conferred on us by section 220 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, (¢) propose to make the 
following Rules : 


1. Where a document filed in or in the custody of any 
Department of the Central Office is required to be produced to 
any Court or Tribunal (including an umpire or arbitrator) 
sitting elsewhere than at the Royal Courts of Justice, it shall 
not be necessary for an Officer of the Department, whether 
served with a subpoena in that behalf or not, to attend for the 
purpose of producing the document, but the document may 
be produced to the Court or Tribunal by sending it by registered, 
post together with a Certificate in the form No. 2 inthe Appen- 
dix hereto to the Court or Tribunal or to a Judge or Officer 
thereof in accordance with the following rules. 

2. Any Court or Tribunal or any party requiring any 
document filed in or in the custody of any Department of the 
Central Office to be produce d before any Court or Tribunal 
sitting elsewhere than at the Royal Courts of Justice shall 
deliver to the Head Clerk of that Department a request in 
the form No. 1 in the Appendix to these Rules duly filled up 
with the particulars therein indicated, and stamped with the 
prescribed fee. 

3. On receipt of the request referred to in Rule 2 the Head 
Clerk shall submit the same to the Senior Master of the 
Supreme Court or the Practice Master (King’s Bench) of the 
day who may direct that the request be complied with. Before 
giving such direction the Master may, if he thinks fit, require 
to be satisfied that the request is made in good faith and that 
the document is required to be produced as stated. 

The Master giving the direction may also if for any special 
reason he thinks fit to do so, require that before the document 
is sent, an Office Copy thereof be made and filed in the Central 
Office at the expense of the party requiring the document to be 
produced. 

4. On receipt of the direction of the Master referred to in 
Rule 3 the Head Clerk shall send the document by registered 
post addressed to the Court or Tribunal or the Judge or Officer 
thereof indicated in the form of request. 


ec. 49. (b) (8. R. & O., 1915, No, 1020, 
(¢)]15-16 Geo, 5. c. 49, 


(4) 154 166.4 





5. Together with the document there shall be sent an 
envelope capable of containing the document and fully 
directed to the Head Clerk of the Department of the Central 
Office by whom the document is sent, at the Royal Courts 
of Justice, Strand, London, W.C.2, and duly franked for use 
in returning the document to the Central Office. 


6. Together with the document there shall also be sent a 
Certificate in the form No. 2 in the Appendix hereto and a 
covering letter addressed to the Court or Tribunal or the Judge 
or Officer thereof to whom the document is being sent and 
containing a description of the document sent and stating at 
whose request and for what purpose it is sent and referring to 
these Rules and containing a request that the document be 
returned to the Head Clerk by whom it is sent in the enclosed 
envelope so soon as the Court or Tribunal! no longer requires it. 


7. It shall be the duty of the Court or Tribunal or the 
Judge or Officer thereof to whom a document is sent under these 
Rules to keep it in safe custody, and to return it by registered 
post to the Head Clerk of the Department of the Central 
Office by whom it was sent, as soon as the Court or Tribunal 
no longer requires it. 


8. A-record shall be kept at each Department of the Central 
Office from which documents are sent pursuant to these Rules, 
containing a description of each document sent and the date 
when it is sent and the Court or Tribunal Judge or Officer i> 
whom it is sent and the date of its return. It shall be the 
duty of the Head Clerk of each such Department to see that 
each document is duly returned within a reasonable time 
and to make enquiries and report to the Senior Master as to 
any document which is not so returned, so that steps may be 
taken to secure the return thereof. 


9. Notwithstanding the preceding rules, the Senior Master 
or Practice Master may in any particular case in which he 
thinks there is sufficient reason for so doing, require that an 
Officer of the Department shall attend the Court or Tribunal 
for the purpose of producing the document in accordance with 
the practice in force prior to the Ist October, 1925. 

10. These Rules may be cited as the Supreme Court 
Documents (Production) Provisional Rules, 1926. 

And we hereby certify that on account of urgency these 
Rules should come into immediate operation and hereby 
make the said Rules to come into operation forthwith as 
Provisional Rules. 

Dated the 5th day of March, 1926. 

Cave, C, 
Hewart, C.J. 
T. Willes Chitty. 
APPENDIX. 
No. 1. 


In the High Court of Justice, 
Division. 


De Sika ka dened sees epeeameneed Eee Teer eee rT re 
Ci ciniedenranweans Terre Pe ee eae 
the Plaintiff [or Defendant or Solicitor for the Plaintiff or 
SPSS bE Sie URN Gs a 6 oko ods 6060 0eb 000s iivnsenecer 
Rie cnvccccevecsssevessees ene ee {or the matter 
eke deedecesvectccnseaduseepe (or as the case may be, describ- 


ing the Applicant so as to show that he is a proper person to make 
the request)] HEREBY REQUEST that the following document 
for documents] viz. (here describe the document or documents) 
be produced to the (here describe the Court or Tribunal) on the 
Reais dokeenaes day of.............-192 [and _ following 
days] and I request that the said document [or documents] be 
sent by registered post to (here describe the Court or Tribunal 
or the Judge or proper officer of the Court or Tribunal to which 
the document or documents is or are to be sent) for production 
to that Court [or Tribunal] on that day. 


ES vecacsdcvcuwentaacess 
erry es eer Me Gircccivcesecus 192 . 

No. 2 
I, A.B., Head Olerk in the....cccccecsscese Department of 


the Central Office, Royal Courts of Justice, London, certify 
that the document sent herewith for production to the (here 


describe the Court or Tribunal) on the...........6.. day of 
ebedevesconets SOs Ge GRO SHE Hi seccvsvcsctcous® 
WeyT Ceti TS [or the matter of......cccccccces) and 


marked ‘‘ A.B.’’ is (describe the document) and I FURTHER 
CERTIFY that the said document has been filed in and is 
»sroduced from the custody of the said.............66- oeee 
Jepariment of the High Court of Justice. 
GEOR). cccccccccs bandeaceees 
Dated the........ e600 ec Oe cccccccsccceslee ¢ 
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Legal News. 
Appointments. 


INSURANCE DIRECTOR. 

Mr. ALBERT M. OPPENHEIMER, solicitor, of 31, Queen 
Victoria-street, London, E.C.4, has been appointed a member 
of the London Advi ory Board of the Century Insurance 
Company, Limited. 


MERCHANDISE MARKS (IMPORTED GOODS) 
BILL. 

The text was issued recently of a Bill bearing the above 
name and promoted by the Government. Its object is to 
require an indication of origin to be given in the case of 
certain imported goods. 

It is provided in Clause 1 that it shall not be lawful to sell, 
expose for sale, or distribute by way of advertisement, in the 
United Kingdom, any goods which bear any name or trade 
mark being, or purporting to be, the name or trade mark of 
any manufacturer, dealer or trader in the United Kingdom, 
not being goods produced or wholly or mainly manufactured 
therein, unless the name or trade mark is accompanied by an 
indication of origin. 

Clause 2 provides that where the appropriate department 

-Ministry of Agriculture, Home Office, or Board of Trade— 
afterinquiry by a committee, is satisfied that it is in the interest 
of British trade that importe d goods of any description to be 
used or consumed in the United Kingdom should not be sold 
unless they bear an indication of origin, an Order in Council 
may be made prohibiting their sale. The Order in Council 
shall Specify in every case the manner in which the indication 
of origin is to be applie ‘d to the goods, or, in the case of goods 
to which by reason of their nature it is not practically possible 
to apply such indication, the means by which the goods are 
to be made distinguishable from similar goods manufactured 
in the United Kingdom, and the date (not being earlier than 
three months from the date of the making of the Order) on 
which it isto comeintoforce. Ifthe Order relates to foodstuffs 
it shall specify whether the goods are to bear an indication of 
origin at the time of importation or of exposure for sale 
wholesale. 

The constitution of two standing committees is provided for 
under Clause 3. One, referred to as ‘“‘ the agricultural produce 
committer,” shali b> charged with inquiries relating to 
agricultural and horticultural produce, and the produce of 
any fishing industry, and the other with inquiries relating to 
goods of any other kind. Each committee shall consist of 
not less than three and not more than five persons. 

Clause 4 provides that if any person sells, exposes for sale, 
or distributes by way of advertisement any goods in contra- 
vention of the Act or fails to comply with any Orderin Council, 
he shall be guilty of an offence against the principal Act (the 
Merchandise Marks Act, 1887), unless he proves that he had 
acted innocently, or, in the case of a wholesale dealer, he had 
obtained a written undertaking from the purchaser that the 
goods would either have an indication of origin applied to 
them or would be exported or sold for exportation. It is 
further provided, under Clause 6, that the removal, alteration 
or obliteration of an indication of origin shall be an offence, 
and Clause 7 provides for the execution of the Act by local 
authorities. 

Clause 8 states that the expression “ advertise for sale ’ 
does not include the distribution of general trade catalogues 
or price lists: or the use, at any time within one year after 
the date on which the Order in Councii applying the Act 
to the goods referred to in the advertisement was made, 
of an advertisement printed or constructed before that date. 

DISPUTED NATIONALITY. 

The nationality of a claimant who did not appear was in 
dispute before the Anglo-German Mixed Arbitral Tribunal 
sitting in London recently, and, in consequence of her non- 
appearance to support her claim, judgment was given against 
her. The claimant was Adele Stanier, who described herself 
as a British subject, and claimed a sum of £1,060, which she 
alleged to be the value of personal belongings she left behind 
her at Hamburg, in August, 1914. The German Government 
filed a response that the nationality of the claimant was 
contested “ until she has furnished sufficient proof as to this 
point,” and this contention was repeated by the German 
Government agent at two hearings at both of which the 
claimant neither appeared nor was represented. The British 
Government agent being unable to give any information, 





and the claimant having failed to comply with ceriain direc- | 


tions given at a previous hearing, the Tribunal dismissed the 
claim and ordered the claimant to pay £20 costs to the German 
Government. 


| 





THE NEW PENSIONS. 
REGULATIONS FOR “ EXCEPTED EMPLOYMENTS.” 

The National Health Insurance Joint Committee, in con- 
junction with the Treasury, have published draft regulations 
which, although they do not take effect until 1928, are of 
immediate interest to large numbers who may contemplate 
becoming voluntary contributors under the combined scheme 
of health insurance and contributory pensions. 

The persons mainly concerned are those engaged in certain 

‘ excepted employments ”’ under the Crown, public authorities, 
valloar companies, &c., who pay contributions at a reduced 
rate for widows’ and orphans’ pensions only, or who would pay 
these contributions if their remuneration did not exceed £250 
a year. They are not insured for old age pensions under the 
Contributory Pensions Act, because they are already provided 
for in this respect by the terms of their employment, and they 
cannot qualify for these pensions in addition to their super- 
annuation allowances by becoming voluntary contributors 
(if qualified) or taking up insurable employment, except so far 
as may be provided by regulation. 

The effect of the regulations now published is to enable those 
who are under 45 on becoming voluntary contributors or 
employed contributors, and also those who have already 
been insured under the Health Insurance scheme from some 
date prior to the passing of the Pensions Act, to qualify on 
the usual terms for pensions at 65 at the full rate of 10s. a 
week. As to the remainder, the rate of pension payable, if and 
when they retire on superannuation, will be scaled down 
according to their age at last entry into full insurance, viz., 
9s. a week where wbe age was 45 or 46 at entry, 8s. where the 
age was 47 or 48, and so on, down to 2s. where the age was 
5¥; and where the person was 60 or over at entry no old-age 
pension will be payable. 

Persons who have already retired from employment of the 
kind mentioned above will be subject to the same regulations, 
Somewhat similar provisions will apply to exempt persons 
over 45 who surrender their exemption certificates and become 
insured, as well as to men over 45 who become voluntary 
contributors on the ground of previous employment if they 
held exemption certificates when employed. 


It is officially announced that in view of the provisions of 
Part II of the Administration of Justice Act, 1920, which 
provides for the enforcement in England, Scotland or Ireland 
of judgments obtained in any part of His Majesty’s Dominions 
outside the United Kingdom or in any territories under His 
Majesty’s protection to which the Act extends, the Legislature 
of New South Wales has made reciprocal provision for the 
enforcement therein of judgments obtained in the High Court 
in England, the Court of Session in Scotland, and the High 
Court in Ireland, and an Order in Council has accordingly 
been issued extending Part II of the Act to New South Wales. 
The operation of the Orderin Council is confined to England, 
Scotland and Northern Ireland, as similar provision has not 
yet been made in the Irish Free State. 


POLICE AND TRAFFIC REGULATION. 
PRIVILEGED PAss-HOLDERs. 


Captain Garro-Jones asked the Home Secretary if he would 
state how many persons were in possession of the official tab 
to facilitate their progress in traffic; and whether he would 
circulate the names of each of them, toget her with a statement 
of the regulations governing the use of the tab. 

Sir William Joynson-Hicks, in reply, stated that the number 
was 73. He was circulating a list in the Official Report. 
The orders to the police were under revision ; the effect was 
that the carriage s of pass-holde rs were not to be re quired to 
fallinto any line of waiting vehicles that may have been formed 
by the police, but, so far as possible, were to be allowed to 
pass at once to their destinations. The revised order would 
make it clear that the passes did not exempt holders from 
compliance with any general regulations for “ one-way ” 
traffic circulation. 

The list of pass-holders is as follows :— 

The Prince of Wales, the Duke of York, Prince Henry, 
the Princess Royal. 

The Ambassadors of Belgium, Brazil, France, Germany, 
Italy, Japan, Portugal, Spain, Turkey, and the United 
States of America. 

The Ministers Plenipotentiary of Afghanistan, the Argentine 
Republic, Austria, Bulgaria, Chile, China, Columbia, Cuba, 
Czechoslavakia, Denmark, Egypt, Finland, Greece, Latvia, 
Lithuania, Mexico, Netherlands, Nicaragua, Norway, Persia, 
Peru, Poland, Rumania, Serbia, Siam, Sweden and Switzerland. 

The Lord Chancellor, the Prime Minister, the Lord President 
of the Council, the Lord Privy Seal, the Secretaries of State 
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for the Home Department, Foreign Affairs,§Dominion Affairs Stock Exchange Prices of certain 


and the Colonies, War, India, and Air, the Chancellor of the 
Exchequer, the Chancellor of the Duchy of Lancaster, the os 
First Lord of the Admiralty, the President of the Board of Trustee Securities. 
Trade, the Minister of Health, the Minister of Agriculture 
and Fisheries, the Secretary for Scotland, the President of | Bank Rate 5%. Next London Stock Exchange Settlement. 
the Board of Education, the Minister of Labour, the First Thursday, Ist April, 1926. 
Commissioner of Works, the Attorney-General, the Postmaster- 
General, the Governor of Northern Ireland, the Speaker of 
the House of Commons, the Parliamentary Secretary to the 7th Mar. 
Treasury. onceeciacmeenine —— : 
The High Commissioners for ( ‘anada, Aust ralia, New English Gevesament neuen | 
Zealand, South Africa, the Irish Free State, Newfoundland, 910 
, Consols 24% oe -- | 54d 
and Indie. War Loan 5% 1929-47... .. ... | 101d 
ate War Loan 44% 1925-47 . oo | 958 
SCANDALOUS DELAY IN REVENUE CASES. War Loan 4% (Tax free) 1929- 47 «+ | 99j}xd 
cw ed War Loan 33% Ist March 1928 oo | O7e% 
A JupGer’s COMPLAINT. Funding 4% Loan 1960-90 87} 
When a Revenue case involving a small sum under an Victory 4% * Bonds (available for Estate 
assessment made in 1921, and decided by the Commissioners Duty at par) Average life 35 years .. 91% 
in favour of the taxpayer in 1922, came before the Conversion 44% Loan 1940-44 .. . 955 
court recently, on an appeal by the Revenue authorities, Conversion 3$% Loan 1961 oo | 48 
Mr. Justice Rowlatt said that it was scandalous that Local Loans 3% Stock 1921 orafter .. 63 
there should be a delay of four years in a “ trumpery little Bank Stock : : = -+ | 2484 
case.”’ The Solicitor-General agreed that it was “ lamentable.”’ oan 
The Hon. Geoffrey Lawrence, K.C., for the taxpayer, said that India 44% 1950-55 * * -- | 89 
it was not the Commissioners but the Revenue authorities who India 34% ‘ os ee ee 68} 
were responsible ; it might be that the case had been held over India 3% + ‘ 58} 
in the expectation that the point would be covered by another Sudan 44% 1939- 73 an és Ge 92% 
case. Mr. Justice Rowlatt: “It is really deplorable ; I Sudan 4% 1974 .. : 853 
suppose it is not my business to comment upon it, but someone Transvaal Government 3% Guaranteed 
ought to do so.” His Lordship allowed the appeal, but 1923-53 (Estimated life 19 years) .. | 80} 


repeated that ‘“‘ these delays are perfectly shocking, and other . PC 
ople think the same. There ought to be a time limit, and ——— 823 
anada 3% os 


if the appeal is not prosecuted it ought to be struck out. 
| . thie nae o Lal tap Pacenes Waee diet * Cape of Good Hope 4% 1916-36 -» | Olxd 
wish I had some tangible peg on which to hang my complaint. Cane of Good Ho , 34%, 1929.49 a 79 


It’s abominable.”’ 
The ici -<General: Your Lordshin’s ashe alu : Commonwealth of Australia 5% 1945-75 102 
The Solicitor-General: Your Lordship’s remark hall be Gold Coast 44% 1956 a’ ka 


noted. , ; ma 
Mr. Justice Rowlatt: Yes, but they won’t be taken the Nedenia? 


slightest notice of ! Vatal | Sa ae 
On a later occasion in delivering judgment in two Income- — _—- oe ae 
Tax cases, Mr. Justice Rowlatt explainea that he did not wish Ow soak " i nega "2. 945-65. . 
to be understood as having expressed the view that the Crown New — 4} 6 . O45 
was solely to blame for delay in Revenue Appeals; the fault New — ~t 4% 1939 ss 
was often tha’ of the taxnaver. In env event. however. such a? roo ee 
delays were very prejudicial to the public and defeated the +9 f at | sain ae 
object of the tax, that it should be collected in the year in 7 ustra re 3 o 1926-36 
ich i i . Tasmania 3}% 1920-40 
which it was imposed. a nia 3$% 192 a 
Victoria 4% 1940-60. 
W. Australia 44% 1935-65 


Corporation Stocks. 
Court Papers. Birmingham 3% on or after 1947 or 
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at option of Corpn. 
. Bristol 3}%%, 1925-65 
Supreme Court of Judicature. Cardiff 34°, 1935 
ROTA OF REGISTRARS IN ATTENDANCE ON Croydon 3% 1940-60 .. 
Date EMERGENCY APPEAL CourRT Mr. JUSTICE Mr. Justice Glasgow 2 oy , 1925-40 .. 
Rota. No. 1. EVE. ROMER. Hull 33% |} 925 55 


N 22 t \ More Jo ) Mo 
— — 23 “ oy . Jolly ™ eee ” Jolly Liverpool 34% on or ‘after “1942 at 


Wednesday .... 24 Hicks Beach Ritchie Jolly More option of Corpn. 
Thursday 25 slo Synge More Jolly Ldn. Cty. 24% Con. Stk. after 1920 at 
Friday ........ 26 More Hicks Beach Jolly More option of Corpn. 


Saturday ...... 2 d ’ Bloxam More Jolly 
Date. Mr. Justice Mr. Justice Mr. JUSTICE Mr. JUsTICR Ldn. Cty. 3% Con. Stk. ‘after 1920 at 


ASTBURY. LAWRENCE RUSSELL. TOMLIN. option of Corpn. : 
Monday ..Mar. 22 Mr Hicks Beach Mr. Bloxam Mr. Synge Mr. Ritchie Manchester 3% on or after 1941 
‘Tuesday 23 Bloxam Hicks Beach Ritchie Synge i Of ‘A’? 
Wednesday .. 2 Hicks Beach Bloxam Synge Ritchie Soe Water Board 3 ad A 
Thureday ..... 25 Bloxam Hicks Beach Ritehte Synge 1963 3 . oe 
Friday ‘ Hicks Beach Bloxam Synge Ritchie Metropolitan W ater Board 3% *p* 
Saturday ...... 2 Bloxam Hicks Beach Ritchie Synge 1934-2003 A 3 
Middlesex C.C. 34% 1927-47 
VALUATIONS FOR INSURANCE.—It is very essential that all Policy Holders should Newcastle 3}% irredeemable 
have a detailed valuation of their effects. Property is generally very inadequately Nottingha 39/ d bl 
insured, and in case of Joss insurers suffer accordingly. DEBENHAM STORR & SON ottingham 3% irredeemable .. 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known chattel valuers Plymouth 3% 1920-60 
and auctioneers (established over 100 years), have a staff of expert Valuers, and will 
be glad to advise those desiring valuations for any purpose. Jewels, plate, furs, English Railway Prior Shea. 
CLEEEDO, WEED CF ant, bele-d-tens a speciality. oe Gt. Western Rly. 4% Debenture 
: av ee Gt. Western Rly. 5% Rent Charge 
THE MIDDLESEX HOSPITAL. Gt. Western Rly. 5% Preference 
WHEN CALLED UPON TO ADVISE AS TO LEGACIES, PLEASE DO NOT L, North Eastern Rly. 4% Debenture . . 
7 “OO Py 
FORGET THE CLAIMS OF THE MippLEsEx HosriTat, L. North Eastern Rly. 4% Guaranteed 
, : Pneenge “a ? L. North Eastern Rly. 4% Ist Preference 
WHICH IS URGENTLY IN NEED or Funps ror its Humane Work. L. Mid. & Scot. Rly. 4% Tohenbante 
Fick ‘ = L. Mid. & Scot. Rly. 4% Guaranteed . 
A UNIVERSAL APPEAL. L. Mid. & Scot. Rly. 4°, Preference 
To Lawyers: For a PostcarD or A GUINEA For A MODEL Southern Railway 4% Debenture 
Form or Bequest To Tae Hospitat For EpiLersy Southern Railway 5% nee recranay 
AND Paratysis, Marna VALE, W. Southern Railway 5%, Preference 
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